The Economics of Estate Planning —
How Does the [Lawyer on the] Planning Team Get Paid?

Presentation to the Estate Planning Council of Greater Miami
by Paul M. Stokes on March 20, 2014

1. Cast out of Big Law Paradise at a tender age.
@ My personal experience, but

(b) The phenomenon of Big Law firms casting out their trusts and estates lawyers is
not an uncommon one. See the article in the New York Times of February 5,
2013, entitled Debevoise & Plimton Drops Trusts and Estates Practice. See
Exhibit 1, attached.*

2. The purpose of this paper:

@) To describe the challenges that the lawyer on “the estate planning team” faces in
serving the best interests of the client so

Q) That the non-lawyer professional on the team may understand those
challenges more thoroughly and better contribute to a successful outcome
for the client, and

(i)  That other estate planning lawyers may be better informed of those
challenges and perhaps better prepared to deal with them.

(b) To suggest ways to deal with these challenges.

3. The Rules of Professional Conduct of the Florida Bar provide the ethical foundation of a
Florida lawyer’s estate planning practice, just as they do for all Florida lawyers,
regardless of their specialty. | will refer to several of these rules during this talk as they
pertain to estate planning. However, | would like to discuss two of them at the threshold.
(For convenience purposes, however, I will refer to the ABA’s Model Rules of
Professional Conduct [“MRPC”]. Florida adopted those rules as its own on January 1,
1987.)

@ The MRPC, in its Client-Lawyer relationship section, includes a rule that pertains
to “Communication,” Rule 1.4.

0] Rule 1.4 states as follows:

! Also read Juan C. Antlinez’ post Big firm trusts & estates practice groups on his FLORIDA PROBATE & TRUST
LITIGATION BLOG. http://www.flprobatelitigation.com/2007/07/articles/trust-and-estates-litigation-in-the-news/big-
firm-trusts-estates-practice-groups/
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(@  Alawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to which the
client's informed consent, as defined in Rule 1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which the client's objectives are
to be accomplished;

(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer's conduct when the
lawyer knows that the client expects assistance not permitted by the Rules of Professional
Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to
make informed decisions regarding the representation.

(i) In pertinent part, the ACTEC Commentaries on the Model Rules of
Professional Conduct — The American College of Trust and Estate
Counsel (Fourth Edition, 2006)? on Rule 4.1 state on page 56 as follows:

The nature and extent of the content of communications by the lawyer to the client will be
affected by numerous factors, including the age, competence and experience of the client, the
amount involved[,] the complexity of the matter, cost controls and other relevant considerations.
The lawyer may exercise informed discretion in communicating with the client. It is generally
neither necessary nor appropriate for the lawyer to provide the client with every bit of
information regarding the representation.

* * %

Effective personal communication is necessary in order to ensure that any estate planning
documents that are prepared by a lawyer are consistent with the client’s intentions.

(b) The MRPC also has a rule entitled “Terminology,” Rule 1.0.

Q) Subparagraph (e) of that Rule defines “Informed Consent” as follows:

(e) “Informed consent” denotes the agreement by a person to a proposed course of conduct after
the lawyer has communicated adequate information and explanation about the material risks of
and reasonably available opportunities to the proposed course of conduct.

2 A copy of the Commentaries is available on the ACTEC website at www.actec.org/public/commentariespublic.asp.
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(i) The ACTEC Commentary on Rule 1.0 states in pertinent part as follows:

The lawyer must make reasonable efforts to ensure that the client possesses information as to the
law and the facts reasonably adequate to make an informed decision.

4, The dilemma.

(@)

A lawyer’s estate planning practice demands that the client give informed consent
and make informed decisions not to one or two obvious issues with which the
client is already reasonably familiar, but to a significant range of issues from the
fairly obvious to the profoundly obscure, many of which are completely unknown
to the client until the lawyer describes them.

(b) An ethical dilemma arises from the fee commitments that lawyers believe
themselves driven to make in order to obtain an estate planning client
engagement. That is, lawyers feel compelled to accept fees that are often
inadequate to compensate for the time and effort that the lawyer must devote to
the engagement in order to comply with the ethical standards that the Rules of
Discipline impose on the lawyer.

(© This can have several kinds of results:

Q) One is what Patrick Lannon describes as a “race to the bottom in terms of
quality and content of an estate plan,” that is, the transformation of the
lawyer into someone whose contribution is “no more than selling forms, at
the low end, with no room for real investigation of the client’s
circumstances and custom drafting.” This is ethically unacceptable and
subjects the lawyer to risks that will Kill a career: the risk of a bad
reputation, the risk of malpractice claims, and even the risk of losing one’s
license to practice law.

(i) Another is inadequate compensation. This occurs where the lawyer who
chooses to be ethical must devote time to an engagement for which he will
not be adequately compensated. The inadequacy can result from policies
of the firm in which the lawyer may practice. It can result from the
lawyer’s own heedlessness about the compensation side of the
engagement. Or it can result from an inappropriate desire to collect
clients, born of insecurity or uncertainty about the future.

(d) What is to be done about that dilemma? How is the estate planning lawyer to be
reasonably paid for good work?

5. The infinite variety of clients aggravates the dilemma, because the client is such an active

participant in the estate planning process, unlike the case where the matter turns on
witnesses, judges, and opposing counsel. The problem is that there is no “standard
client” and so there can be no standard time within which to do the work.
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In considering the question of the kinds of clients who will often require an increase in
what we may consider to be a “reasonable” amount of time, I would suggest that we are
involved with three variables:

(a)

(b)

The “competence” of the client. By this | do not mean clients who are
“incapacitated” but who are, for one reason or another, unable to give complete
and focused attention to the estate planning process. This sort of problem can
arise out of particular circumstances that are temporary, the educational
background of the client or his mental gifts, and the client’s general attitude
toward estate planning. For example,

(i)

(i)

(iii)

(iv)

(V)
(vi)
(vii)
(viii)
(ix)

(x)

The first time estate planning client who is essentially ignorant of the
process.

The client who has done estate planning before, comes in for an “update,”
and does not understand why the process often needs to be virtually done
over again.

The client who expresses no interest in his estate tax exposure, because he
is not going to be around to pay the taxes anyway, although his
beneficiaries will certainly be interested.

The client who has been pushed by a third party to do the estate planning,
but is himself essentially not committed to the process.

The client who is in a hurry.
The client who is not in a hurry.

The client who is aged or aging (see the discussion below about the
Gunster v. McAdam case).

The client who is in the midst of a crisis, such as a divorce.

The careless client. For example, the client who does not follow
instructions about providing information about his assets or his intentions,
but waits until the signing conference to raise important questions or make
important disclosures that the lawyer had not anticipated, thus derailing
the conference.

The client who cannot or will not make up his mind about an important
issue.

The family situation of the client. For example,
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Q) The married client who has had prior marriages, and has children of those
prior marriages.

(i) The client with special needs persons in his family.
(iii)  The client who is in the midst of a divorce.

(c) Finally, the client who has a number of different and unusual assets and related
tax or management concerns.

Nevertheless, there are posts in the media that describe fixed fee ranges. For example,
according to an article in the Personal Finance section of the Miami Herald, published on
August 23, 2013, “An estate plan that includes a will, trust, power of attorney and living
will cost $1500-$3000, the experts said. The price could rise to about $5000 with the
addition of specialized trust.” The experts identified in the article are attorneys, Bruce
Stone and Barry Nelson, and Debra Gauthier, a trust officer and certified financial
planner at Wells Fargo Private Bank. | know and respect all three of these people. The
Herald article did not attribute the particular quote to any of them. But, really, how are
lawyers to earn a reasonable fee within such ranges?

| suggest that part of the solution is to appreciate fully what prospective clients are
looking for when they come to a lawyer for estate planning. They are looking for the
sorts of documents that lawyers produce. They want the documents to be appropriately
drafted, of course. They want them to reflect their intentions. But the documents are the
culmination of the effort that clients make when they come to the lawyer to do their estate
planning. This accounts for the fact that when lay people discuss pricing for estate
planning work, they discuss it in terms of the documents they are buying from the lawyer.

@ It once annoyed me when I received a call asking me how much I charged “to do
awill?” As pleasantly as I could, I would answer that what I do is to assist people
with their estate planning. 1 would graciously (that is, patronizingly) concede that
in the context of the estate planning work, | would draft an appropriate will and
other estate planning documents. But that sort of question, “what do I charge to
do a will,” indicates that prospective clients are looking for a sort of product,
something tangible, something that they can sign, hold in their hand, and then say,
“There, I got this work done. I feel so much better.”

(b) My father was in the life insurance business. He was a Chartered Life
Underwriter (“CLU”) when that was about the only professional designation for
life insurance agents around. He was a Million Dollar Round Table producer, and
served for years on the board of this council and at least one term as its president.
To help sell a life insurance policy, he would very often get the life insurance
company to issue a policy on the life of the prospect, before the sale was closed.
The policy would be in the amount of coverage that my father thought the
prospect needed. My father would then meet with the prospect and let him hold
the policy document in his hands, as my dad went over it. Inevitably, Dad would
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make the sale. Of course, the insurance coverage was not effective until my dad
had the check for the first premium in his hand, but it was somehow easier for the
prospect to complete the transaction, once the prospect had something tangible to

hold.

(© My suggestion, then, is play to that idea: That estate planning lawyers sell
documents, appropriate documents, that get their clients where they want to be.

In connection with that suggestion, | would propose that estate planning lawyers think in
terms of their selling two kinds or categories of estate planning documents, Major Estate
Planning Documents and Related Estate Planning Documents. Talking about the
documents | would produce, | would use these two categories as the framework of my
discussion with the client.

@ The Major Estate Planning Documents consist of the documents that people
readily associate with estate planning.

(i)

(i)

(iii)

(iv)

These documents are the Last Will and Testament, a Revocable Trust
perhaps, and a set of documents that I refer to as “Disability Documents.”
Disability Documents include the Durable Power of Attorney, Designation
of Health Care Surrogate, and Living Will.

People who dare to give fee estimates for a lawyer’s estate planning
services, estimates given in a relative vacuum of client information, are
usually referring to this category of documents.

Of course, a billable hour engagement is the gold-standard for lawyers, but
most clients want a fee estimate. A fee estimate, as every lawyer knows,
immediately hardens in the client’s mind into a fixed-fee commitment
within a nano-second after the client hears it. So lawyers might as well be
prepared to make fee commitments. The Major Estate Planning
Document category deals with documents that a lawyer could assign a
reasonable, fixed fee, once the lawyer has enough information on the
prospective client, his commitment, his intentions, and his particular
family and asset situation. Major Estate Planning Documents are such that
a lawyer has a fighting chance to set a reasonable fixed fee.

Having said all of that, I must confess that | often fail to achieve hourly
rate Nirvana with my fixed fees, even if | know the client very well. In a
recent matter, we had about 20 lawyer hours and 3 paralegal hours in
creating an amended and restated trust agreement for which we had
committed to a $5,000 fee. That came out to be a blended rate of about
$250 per hour, about 70% of what our standard hourly rates would have
produced. This is the sort of thing that gets lawyers cast out of Big Law
paradise.
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(b) Related Estate Planning Documents, on the other hand, are those that people do
not readily associate with estate planning.

(i)

(i)

Here are some examples of Related Estate Planning Documents:

1)

)

3)

The beneficiary designations, both primary and alternate, of life
insurance, qualified plans, certain types of brokerage and bank
accounts, deferred compensation arrangements, and any other
written arrangement, specification, or agreement that the client has
made or into which the client has entered that directs where the
wealth represented by the subject asset or property interest is to go
at the client’s death, very often regardless of what the client may
have directed in any Major Estate Planning Document.

Written asset ownership arrangements which show that the client
owns an asset concurrently with one or more other people so that
the asset passes, at the client’s death, to the concurrent owner or
owners if any survives the client, regardless of what the client may
have directed in any Major Estate Planning Document. One
example of such an asset is a customer’s agreement with a stock
broker that creates an account that the client and another person
own together as joint tenants with right of survivorship. Another
example is a real estate deed delivered by the grantor to the client
and another as grantees and that describes the client and that other
person as joint tenants with right of survivorship or in a way that,
under the law of the state in which the real estate is located, results
in the client’s property interest moving at death to the surviving
OWNer or Owners.

Trust Agreements, whether revocable or irrevocable, which pertain
to a trust estate to which the client has assigned, transferred, or
gifted assets — or that some other person has transferred assets for
the client’s benefit - and in respect to which the client has retained
or otherwise possess the power to direct the distribution at the
client’s death of part or all of the trust estate.

| once described the matter of dealing with a client’s particular assets as
“asset planning.” | now discuss that part of the estate plan as helping the
client understand the significance of the appropriate Related Estate
Planning documents that control given assets and signing those
documents. In doing so, I shift the focus from the abstract, e.g., “Title to
this asset needs to be changed from joint name to the name of the trustee,”
to the particular, that is, to the question of identifying the particular
document to be secured for the client’s signature, assigning responsibility
to the one who is to secure it for the client, see that the client completes
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10.

and signs it satisfactorily, and do whatever further processing is required
of that document to make the change that needs to be made.

1) If this responsibility is to remain with the lawyer, then at least the
lawyer is in a much better position to offer fixed fees on a Related
Estate Planning Document-by-Related Estate Planning Document
basis, if the lawyer cannot achieve hourly-rate Nirvana.

2) However, as to certain Related Estate Planning Documents, the
lawyer is not necessarily the professional who should be doing the
work. If we are dealing with life insurance contracts, then it is the
insurance agent who should be assigned by the client to the task, if
investment management or custodial accounts, then the trust
officer, if brokerage accounts, then the financial advisor, if real
estate titles, then the real estate lawyer, and if we are dealing with
assets with which the accountant is involved, then the accountant,
and so on.

3) In respect to the Related Estate Planning Documents, the client is
to remain engaged, if that is what the client wants, or the client
does not have to remain engaged. At one extreme, the client can
walk out of the office with a set of assignments and
responsibilities, not to be seen by the estate planning lawyer until
the next estate planning update, and, at the other extreme, the
lawyer and his staff can deal with the accountant, the insurance
agent, the trust officer, the broker, the real estate lawyer, and so on,
to produce the appropriate Related Estate Planning Document for
the client’s signature, or the lawyer and the client can agree upon
something in-between, where the lawyer acts as a sort of
quarterback for all or some number of the documents.

There is risk in laying off the Related Estate Planning Documents to other professionals
or the client. In this connection, one might ask the question whether it is an ethical estate
planning engagement for the lawyer to do only the Major Estate Planning Documents and
simply to warn the client about the client’s need to deal with the Related Estate Planning
Documents?

@ Gunster, Yoakley, Stewart, PA v. McAdam, 965 So. 2d 182 (Fla DCA 4™ Dist.
2007) is a case well known among estate planning lawyers, or more accurately,
notorious among estate planning lawyers. In that case, the 4™ DCA affirmed a
verdict of $1,043,430 against the Gunster firm and the estate planning lawyer,
Daniel Hanley. The issues on appeal included the question of whether the lawyer
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and the client could effectively agree that it would be the client’s responsibility
not the lawyer’s to fund the trust.

(i)

(i)

(i)

Gunster argued that there was evidence that the estate planning lawyer and
the client had agreed that it was the client’s responsibility for transferring
assets to his Trust. The lawyer, Daniel Hanley, had given his client a
document entitled Summary of Operations for Revocable Trust of Charles
V. McAdam, Jr. which advised the client that he was responsible for
transferring assets to his trust. According to Gunster’s brief on appeal
“both the Plaintiff’s expert and the Court agreed that Gunster did nothing
wrong, initially, by drafting the Trust and advising McAdam that it was up
to him to fund the Trust if he chose to do so.” In other words,
responsibility for the Related Estate Planning Documents was clearly on
the client.

A copy of Gunster’s Summary of Operations for Revocable Trust of
Charles V. McAdam, Jr. taken from Gunster’s Appendix to Initial Brief of
Appellants, is attached as Exhibit 2. Let us briefly consider that document
together. (It is excellent and one of the best examples of an asset memo
that I have seen.)

(1)  The document clearly states that the advantages of a revocable
trust depend on the extent to which the trust is funded with the
client’s assets.

2 The document assigns responsibility. It states that “You [the
client] are responsible for transferring assets to your Trust.
We will not be acting to transfer assets to the Trust unless
specifically engaged by you to do so.”

3) The document lists various kinds of assets and describes what must
be done with them to transfer them to the trust. In many cases, the
document identifies the professional who could assist the client
with the transfer of a particular kind of asset.

Here is what the Plaintiff’s answer brief, at page 1, said about the matter,
however:

Hanley drafted Decedent’s 1998 Will and Revocable Trust, but failed to inquire and ensure that
the trust, into which Decedent’s assets were to be transferred so as to avoid probate

¥ A copy of the briefs and related appendices and of the DCA’s opinion may be accessed via a post on the FLORIDA
PROBATE & TRUST LITIGATION BLOG entitled 4th DCA: “Crowdsourcing” appellate briefs in million dollar
malpractice verdict against Gunster, which my partner, Juan C. AntGinez, authored.

Go to http://www.flprobatelitigation.com/2007/10/articles/ethics/4th-dca-crowdsourcing-appellate-briefs-in-million-
dollar-malpractice-verdict-against-gunster/
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administration, was funded. Although Hanley had many opportunities over the next five years to
ensure that the trust was funded, he did nothing. Hanley'’s file reflected that he was aware that
Decedent had not transferred his stock brokerage account into the trust’s name, as planned, yet
Hanley did nothing. He knew that if Decedent’s assets had to be probated upon his death,
instead of passing through the trust, that would generate unnecessary but large fees for itself and
the corporate fiduciary, J.P. Morgan Trust N. A. (“JPM”) one of Gunster’s most important

clients.

(iv)

In its opinion, the District Court of Appeal held that “[t]he trial court did
not err in submitting to the jury the question of whether Gunster Yoakley
had a duty to fund a revocable trust during decedent’s lifetime as there
was sufficient evidence that Gunster Yoakley implicitly agreed to do so.”

(b) Compare, however, MRPC 1.2, the Rule entitled Scope of Representation and
Allocation of Authority between Client and Lawyer. Paragraph (c) of that Rule
states that

A lawyer may limit the scope of the representation if the limitation is reasonable under the
circumstances and the client gives informed consent [Florida adds, “in writing”). [Bold mine.]

(i)

(i)

In my view, if the client situation is at the extreme end of the Related
Estate Planning Documents continuum, that is, the client states that he will
handle all of those documents himself, then it is crucial that the lawyer do
something more than simply hand the client a form memorandum that
discusses the importance of coordinating the title or beneficiary
designation of his assets so that they fall in line with the estate plan
expressed in the Major Estate Planning Documents. Furthermore, the
Florida version of the Rule requires the client to sign “a writing,” which
does not appear to be present in the Gunster case.

| had such an extreme situation in a recently completed estate planning
case.

1) For purposes of this discussion, I will refer to my client as Jane
Austen. Ms. Austen is in her mid-fifties, has never been married,
and has no descendants. She is a retired astronaut, was involved in
successful start-ups related to the space industry after retirement,
and now sits on the boards of several Fortune 500 companies. She
is very bright and reads everything. Her wealth has heavy
exposure to the estate tax, even with the present exemption. She
has residential real estate not only in Florida, but also in two other
states.

2 As Exhibit 3, | have attached a copy of the letter that | sent her
after the signing conference. It covers many of the topics that
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Daniel Hanley’s “Summary of Operations” document covers, and
in some cases not as well. Yet I hope it will shield me from
criticism if Ms. Austen should pass away without seeing to it that
the Related Estate Planning Documents line up with her estate
plan. Why would I think that I will have better luck than Mr.
Hanley?

(3)  What | believe may distinguish Mr. Hanley’s client from Mrs.
Austen is my client’s age and status in life. Mr. Hanley’s client, “a
wealthy resident of Palm Beach,” was “about to turn 75 years old,”
according to the Plaintiff’s Reply brief, when “he decided to
update his estate plan.” Ms. Austen is 20 years younger, hardly
ever home, and is very active in business activities across the
country. | have reason to believe that she will follow through on
her commitments. Furthermore, despite what | say in my letter, |
will be contacting her about those Related Estate Planning
Documents.*

11.  What can be done to reduce the time cost to the lawyer but deliver quality estate
documents, both Major and Related, to the client?

12.  Technology.

Q) Most estate planning lawyers already use document assembly software
that is sophisticated and very helpful. The software we use is called
Lawgic, and it was developed by lawyers at Holland & Knight. We spent
a lot of money to acquire that program and we continue to spend money to
keep it up. Furthermore, we spent a lot of “unbillable” time learning the
program and continue to spend “unbillable” time on the program keeping
abreast of its changes. The software will create a document that, in most
cases, give us a draft that is about 70% complete. The initial creation time
will require at least 30 minutes of work at the computer. The 30% that
remains to be done could take one hour to three hours and maybe more. In
the course of creating that final 30% for Ms. Austin we exchanged drafts
via email before we completed the document. Furthermore, | had an
experienced paralegal read the draft versions as we progressed. So three
of us were involved with the drafting. In my experience, the use of
sophisticated estate planning software to produce major estate planning
documents does not necessarily make the process of producing the
document faster, instead, it makes the end-product better. It raises the bar
in terms of quality. It increases the competence level of what we do.

* In fairness to Mr. Hanley, there apparently was testimony in the trial record that his client had some sort of
psychological block about moving assets into his trust because he related that to getting ready to die. The jury
obviously did not credit that testimony.
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(b)

(©)

(d)

(€)

(f)

(9)

(i) | am exploring the use of software to assemble information about a client’s
assets. | have not yet found anything satisfactory and may have to develop
software of my own. If anyone knows of such software or is interested in
developing such software, | would like to hear from them.

Use Associates. Unlike litigators, estate planning lawyers find it difficult to
leverage their work into associates. It is important to develop associates that have
estate planning proficiency, but this is not an easy solution to the dilemma.
Associates require close supervision, a lot of training, and a good deal of
seasoning.

Use paralegals. Here is where important efficiencies are available, both on the
Major Estate Planning Document side and the Related Estate Planning Document
side. A bright, committed paralegal is gold, and I refuse to identify the one with
whom | am blessed at my office.

Qualify, qualify, qualify prospective clients and work hard on the terms of the
engagement. Always, be prepared to let a prospect go and be very careful with
fee estimates.

Use the non-lawyer members of the estate planning team for all they are worth.
On the Major Estate Planning Documents side, | love it when a competent,
experienced, non-lawyer professional reads my drafts. Furthermore, as already
discussed, the use of the other team members can be crucial on the Related Estate
Planning Document side.

Diversify one’s estate planning practice into a trusts and estates practice, so that
the shortfalls in the fees you earn on the estate planning side are hedged by other
parts of the estate planning practice. See the Chart entitled “Diversification in the
Trust and Estate Practice” that I attach as Exhibit 4.

Think about the matter of fees for Estate Planning in the context of the
“reasonable fee” as described in MRPC 1.5(a), whether or not you have achieved
a gold-standard fee agreement, mechanically produced by the application of one’s
hourly rate to the billable time on the file. Rule 1.5(a) provides as follows:

A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an
unreasonable amount for expenses. The factors to be considered in determining the
reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and
the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular
employment will preclude other employment by the lawyer;
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(3) the fee customarily charged in the locality for similar legal services;
(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the
services; and

(8) whether the fee is fixed or contingent.

13.  Cast out of Big Law Paradise. Happy Endings

@) Debevoise & Plimpton’s Trusts and Estates Group Finds New Home. Article in
the New York Times of March 19, 2013, a copy of which is attached as Exhibit 5.

(b) Paul Stokes gets to speak to the Estate Planning Council of Greater Miami on
March 20, 2014.

1:\9999922\PMS134177.docx
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Debevoise & Plimpton Drops Trusts and Estates Practice - NYTimes.com  http://dealbook.nytimes.com/2013/02/05/debevoise-plimpton-drops-tr...

1 of 3

Ehe Newr

Jork Tinwes

February 5, 2013, 9:03 pm

Debevoise & Plimpton Drops Trusts and Estates
Practice

By PETER LATTMAN

Last month, the nation’s leading trusts and estates lawyers convened at a
Florida resort to discuss the latest in estate planning.

Between lectures and workshops, some of the lawyers exchanged whispers
about an unsettling piece of gossip: Debevoise & Plimpton, the prominent
white-shoe law firm, was eliminating its trusts and estates practice.

Debevoise’s decision surprised members of the trusts and estates bar. If
an institution as prestigious and financially sound as Debevoise was
abandoning its practice, were they vulnerable too?

The news also raised eyebrows across the legal industry because it seemed
to run counter to Debevoise’s reputation for a strong partnership culture. At a
time when many large law firms have discarded the traditional partnership
model and embraced a more bottom-line approach, Debevoise has been seen
as retaining an old-school ethos — a genteel law firm known for its
camaraderie and decency.

“It saddens me to see a great law firm terminate its estates department,”
said William D. Zabel, a partner at Schulte Roth & Zabel and one of the
country’s leading trusts and estates lawyers. “Although I don’t know the
reasons for this decision, it would seem to be a byproduct of the economics of
our society, making the law into more of a business than a profession. That
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saddens me even more.”

In a statement, Michael W. Blair, Debevoise’s presiding partner,
confirmed that it was jettisoning trusts and estates, and that the group’s eight
lawyers — including Jonathan J. Rikoon, the partner in charge of the practice
— were trying to find another home.

“Debevoise supports the group in this process and will work to ensure that
in this transition the needs of the firm'’s clients continue to be served,” he said.

New York-based Debevoise is the latest big corporate law firm to
discontinue the practice. In 2011, Weil, Gotshal & Manges, a 1,200-lawyer
firm, got out of trusts and estates, deciding it did not fit the firm’s business
model. Another firm, Gibson Dunn & Crutcher, with 1,100 lawyers, ended its
trusts and estates practice about a decade ago.

Corporate law firms once viewed trusts and estates as a small yet
important practice that discreetly advised wealthy families. But drafting wills
and trusts, and the legal matters that flow from that, is less lucrative than the
primary revenue drivers at big law firms: multibillion-dollar corporate
transactions and high-stakes litigation.

And there are problems with trusts and estates within a big law firm
meodel. The practice, to use the law firm management parlance, is not as
leverageable as other areas. Corporate and litigation partners generate big fees
by assigning armies of junior lawyers to megamergers and complex lawsuits.
By comparison, trusts and estates work requires far less manpower, which

mean far less profit.

Another issue in sustaining these departments is that individual clients
bristle at billable rates that now reach more than $1,000 an hour. While big
corporations grudgingly pay those rates, wealthy families often resist them.

As a result of these dynamics, firms’ trusts and estates practices have
remained small and, in many cases, decreased. At the same time, firms have
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aggressively built up their corporate and litigation practices across the globe.
They have also embraced hot, moneymaking practice areas like patent law and
white-collar criminal defense.

There are some counterexamples to this trend, however. In 2011, seven
trusts and estates lawyers from Weil, led by Carlyn S. McCaffrey, moved to
McDermott Will & Emery, a firm with about 65 trusts and estates lawyers, one
of the larger such practices. Another firm committed to trusts and estates is
Katten, which has more than 50 lawyers in the group.

Joshua S. Rubenstein, the head of Katten’s trusts and estates practice,
said that his business went well beyond comforting bereaved spouses and
children. A successful practice, he said, includes assignments like advising
families in the sale of closely held companies, overseeing trust-related
litigation or even assisting in the purchase of a yacht or private jet.

“If done right, a full-service, high-end trusts and estates practice can
generate a lot of work for other areas of the firm,” Mr. Rubenstein said.

As large firms have de-emphasized their trusts and estates practices,
boutiques have sprouted up. Sanford J. Schlesinger, a former partner at the
New York corporate firm Kaye Scholer, left in 2004 along with several
colleagues to set up an 11-lawyer shop, Schlesinger Gannon & Lazetera.

Mr. Schlesinger lamented the demise of the practice at big firms, and said
he thought they were missing a business opportunity.

“Families are going to pass more wealth in the next 10 years than in the
history of humankind, and someone is going to have to shepherd that wealth
transfer,” he said. “These firms are making a shortsighted, profit-driven
decision without a view of the long-term big picture.”

Debevoise, started in 1931 by two young patrician lawyers, Eli Whitney
Debevoise and William E. Stevenson, does not see it that way. Three decades
ago, the firm’s trusts and estates practice had six partners, including Barbara
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Paul Robinson, now retired and a former president of the New York City Bar
Association, and Theodore A. Kurz, the former head of the department. Today,
there is only one, Mr. Rikoon, 57, who declined to comment for this article.

The firm formed a committee to study its trusts and estates practice,
which has advised families like the Lauders (cosmetics) and the Dolans (cable
television), according to people with direct knowledge of the group. After
concluding that the practice did not have enough business to expand, the
committee recommended closing it down. The firm will continue to employ
Mr. Rikoon and the seven other lawyers while they interview elsewhere, these
people said.

One factor contributing to Debevoise’s move to discontinue the group,
people say, is its unusual lock-step compensation system, which pays partners
in a narrow range strictly according to seniority. That means that Mr. Rikoon
is paid on par with a star deal maker from the same law school year, while
bringing in less business. This created some discord in the partnership ranks.
Debevoise’s profits per partner are $2.1 million, according to The American

Lawyer magarzine.

Debevoise, with 650 lawyers, recently made headlines away from trusts
and estates. The firm advised a special committee of Dell’s board on the $24
billion leveraged buyout of the computer company. And President Obama
nominated the Debevoise partner Mary Jo White to run the Securities and
Exchange Commission.

Stephen J. Friedman, a onetime Debevoise partner who is now president
of Pace University, said that he was unaware of the facts involved in his former
firm’s decision to close the trusts and estates practice, but noted that
organizations are often faced with business realities that require painful

choices.

“It’s sometimes necessary to make a decision that’s in the best interest of
the firm but can hurt individual partners and associates,” he said. “That’s not a
happy experience, but it’s sometimes the right thing to do.”
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Jeannie Mandelker

Memphis, TN 13 February 2013

The news that Debevoise & Plimpton is dismantling its Trusts and Estates (“T&E”) practice
because such work is less profitable than other practice areas is not a surprise. This move by a
number of large firms is good news for smaller firms that possess considerable legal talent, yet
are usually much more cost-effective.

A case in point: Kurzman Eisenberg Corbin & Lever, LLP, a 30-lawyer firm located in White
Plains, whose large trusts and estates practice of 10 attorneys is growing exponentially (one
senior associate was elevated to partner last year and three additional associates have been hired
in the last 15 months). Its T&E clients are also hiring the firm to provide other legal services in
such areas as real estate , corporate, litigation, health care and art law. Most of the partners and
associates at KECL trained and practiced at large firms before moving their practices up to
White Plains. Clients are following without hesitation.

Kurzman Eisenberg is a harbinger of what the future holds in store for Trusts and Estates
practices, and for that matter all practices where clients are unwilling to pay exhorbitant fees.

« Flag

Edmund Dantes

Stratford, CT 7 February 2013

Even at $1,000 per hour it's not going to be possible to justify a $2.1 million partnership share.
T&E wotk needs to be seen as a critical networking opportunity, not a profit center. You don't
need to network? Then drop the speciality.

Sandi

Brooklyn 7 February 2013

[ disagree with the article’s implication that Kaye Scholer is among the large firms that “have de-
emphasized their trusts and estate practices.”

Yes, Sanford Schlesinger used to work at Kaye Scholer, but in the decade since he left, Kaye
Scholer has significantly strenthened its Tax & Private Clients Department, including, most
recently, bringing on noted trusts and estates partner David Hirsberg to support its West Palm
Beach clients. With attorneys ranked in Chambers USA and in U.S. News and World
Report/Best Lawyers’ annual Best Law Firms issue, Kaye Scholer's Private Clients team is and
will continue to be one of the nation’s top wealth management advisors.

S.Sonnenfeld
Kaye Scholer LLP



Linn Baxter

Los Angeles 7 February 2013

The key is profits per partner, This is about bragging rights. Sending clients elsewhere for
anything isn't too smart. But then neither is paying $1,000/hour for any legal service. No one is
worth that.

JR

NYC ¢ February 2013

So D&P is now an almost full service law firm? Guess its much easier and lucrative to sell
boilerplate docs at $1000/hr than do estate planning.

» Reply
s 2Recommend

Robert Chira

New York, NY 6 February 2013

Seems like a foolish decision to have wealthy clients go elsewhere for their needs. Even if trusts
and estate practice loses money, the wealthy ciients have influence and potential for other
business. Firms should not rely only on big mergers and deals, nor big lawsuits; a mix makes
more sense even if providing it is not a big profit center.
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SUMMARY {23? CPBRATIONE BOR
mmw TRUBT OF CHARLES V. NolDEM, JR.

X Purposes of Trugk. The "Revocable Liviog Trust® that hag been prepared for
S yeu aﬁfar& ml%:;api& i::aneﬁ:ats, both duxdng yvour lifetinme and after your death.

¥our Trust has bheen degidned te atéaln the
fallw:ing b&naﬁw mringg your lifetine: .

1. noapacity Proceostion The Trust provides rules for the
ozﬁmly mmgammt cs:ﬁ mssm transferred o the Yrust in the event
you become Invapacitated or sre declared legally incompetent.

2. - smenk.  The Trust provides & menagement structure
o ym mmks i::z m svent you desire to Ewm managemant of your
assebs over o suother while vou sre alive.

7 s, Your Trust has been &ea;&gn&:i to attain the
f::ilwing a&van ag&a aﬁh&x‘ yc:am: dmth;

Probate The Qmsi; mmama & lugal tm&f&r af ymx- .
agbabe a&seta nxaﬁm er death without pyobats, provided the assets

weirs tramgferred to the Trust before deabh.

& £ Propexty. The Trusk. provides a plan for the
ﬁiwﬁaitmm of ymur nyMy upom death,

) Pundire of gh. The sstate plasning process doss nob end at £he moment
you m,gn ycmz: 'I’ruat:, Lagt Will and Testament and related éstate plamming
documents, Proper fusding of vour Trusk ig essential. Your Trust will attain

o the waximom benefits only if your assets are transferred to the Trust.

pEinding. -Only assets actually transferved bt your
Trust mll b& within th& control of the Trustee L you bebome lsgally
intmpacitated or are declared legslly ipcompetent. hikewise, only assets
acbually transferred to the Trust will avold the need for probate .at vour
death. Assets held dointly with snotber, with right of suwvivorship,
would by-pase both probate and the division of asssts set up by your
Trust. Specisl abtention shounld be paid to Gjointly-held assebts so no
beneficiary recesives mores or less than you intended, .

Gy for, Funding., Yon ave yesponsible for trvansfereing
aﬂmm *’t;c: ymm ’.I‘mwi:. mtfr 3@&1 work extended to adviging on ydur estate
plan, prepaving the legal documents and baving those documents signed. IF
you desire assistande in transferving assebs to your Trust, please discuss

52

App 4

Pummnary of Uperabicons
s Poges 1




R

such additional work with ue. We will not be acting to transfer assets to
the Trost unless speclifioally engaged by you to do go.

msultm{:fmke:: may ha% all ;!.ismé wmc:ks, bonds and aamitias
transferyad to bhe Trust very sefficiently mnd gudekly, s or she isg
uguaally very proficient snd koovledgeable in assistiog in this very
important step. Should your financial consultant/broker bave any
questiong, we ars available to assist.

-3 Held Bhopke. Stock yeu ewn din s non-listed, closgely
heldd amnpany mum; :ba mmaﬁsmaé on Ehe boeks of tlat company.
Provided there are rno vestyiotions on transfer to a Revowsble Living
Trust lessentially vour *slter sgu”], this is poseible by letter and
endorsensnt of your stock certificates for issuance to the Trust,

3. ridy Real Bstate, Thiz Filom caon, if reguested, prepare a

wimead Waymg mal ,,gxt;ate, losated in Flordda to the TrustisoEf-yod

_ wiah wo convey your prineipal resldemce or Thomestead® to your
Peaat, oare musb be Laken Yo dxisure that the homestesd axempidon
from real estats taxes lp preserved. A btransfer from you to your
Prust technically repressnts a change in ownership. As a vesult,
your homsstead exsmption may not be automatically renewed by the
County where your homestesd is located. Yo énsure that this tax
benafit iz preserved, you must reapply for the homesbead tex
sxemption. Your new application must be made beforxd Maxch 1 of the
ey following the yeasr during which you transferred yoour bomesbesd
to your Tmet. In other words, if you transferfed your homsstead to
your ‘Trust during 19887, you would need bo reapply between befora
March 1, 1998. You should consult Us before transferving honestead
property £é your Trust to ensure that the property will pass upon
vour death as permitted by Flowida law.

Bababe O s wide, Bach ﬁmm has ite own laws ahd
mmt:m& foz: &x&nsfamﬁng rm&. wtam and dealing with Trosbs, Wa
generally recowmend that you consult a compstent attoxney in the
gtaté where the real estate ip located regmrding how to best
transfer the real estats to the Trust. That abiornaey will pesd to

, ges g copy ©of the Trust, If a yvecorded deed in that other state is
s probled, =n unrscorded desd may be conpidered. We axe happy to
disoung any problems with your cut~of-Flovida attornay by telephons.

e Porsonal . Proparty Furndture, FJewelry, wsilver,
chin;s., mlleci:zibms tam;d.qmm, atampa?, coing, ebe.) personal items,

| suﬁmry of Operations ,
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-ansaty,

art snd other tangible items of personal propexty may be transferred
by an agsigomant of ownesrship, such as a "Bill of Sale" fxom you to
your Trust with the price set at $10.00. Items of tangible personul
property that have recorded lagal title (vars, boatg, mobile homes,
ate.) can be transfarred by sigming that title over to the Trust and
sending it to ths proper authowity, sueh as the Department of Motor
Vehicles. You should consider, however, whether ovmership by the
Trust would cause any inconvenisnce to you with rsspect to such

£

g, ‘hems.  These items of intangible

. pmmoml pm,;sw:hy must: b& cm;geai by notifying the Ffinancial

ingtitution involved and following their establieshed rules. Often
this means either establishing s new acceount and transferving the
funds, ox merely changing the mames on an existing account. Many
Financial institukions will not tieéat the changs of & pname on &
Carvificate of Deposit ag s premature redlemption with the resulting
interest penalties. However, geb thelr aasurances before you infux
this cosb.

(If sempeme  oweg money f:o you, the

‘ mhligatxm tzmi h& t:msf@rr | aither by ehdorsement .or assigmmmt of

ths premissory note. As sach situation may bave different facte and
eciycumstances, the transfer should be disoussed with us or mnother
atbordey before acting. Moztdages yoli might own should be
transferved to the Trust by & recordable assignment to avold any
possible future problems.

chhle L. Rebisemns Individual Retirvemant
Aczczcwm:a { Ilms) umi mmlar mﬁmmm srrangements should not
thempelves be transferred to your Trust., Rathey, ubder certain
clrcumstances you may noeme youx Trust as the "beneficiary” of these
acoounts. Under current Toternal Reveme Service interpretations,
changing the name of the cwney of your IRA would be equivalent to
taking a fully taxable distribetion; this does not Epply to your

' changing your desiguated beneficiary to your Trust. We suggest that

you consult we or your finsncial advisor befors naning youor Trust as
beneficiary so that the possible tax conseguences of doing so way be
taken into mepound.

Laafe  Ing &, 20 g and Ammaibies Idfe insmurance
policies &nd mu;pty csmi:xac:m wxz;szd E:fy yw s}mulci be BEVALUATED fox
tranafer of cwnership to your Trust, and change of your bepeficiary
desigmation to your Trust., Because of a number of variations in
ingurencé and annuity pollcles, we suggest that you consult us or
your financial advisor befors naming your Trust as beneficlary or
ownar fo avold problems, Life Insurance wmiy also be glfted out of

s
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your estate into an irrevopable trust for the benefit of your spouse
and/or children. This would enable the prooseds of guch policy to
mecape estate Baxaktion st your death. Pleasze advise us as to the
axistence of life insurance policies in oxder that we may asslst you
in considering this effective estate planning tool if we have not
already done s0. .

e mal

P, Boecinl st Lemad, -4oi@. The foregoing discussion covers the
madority of ssgets bub i enly a guick sunmary. Other issues may ralabe
to how to trangfer a particular asset, or the coat to you of that
transfer. Thess igsues might include: ’

1yt

- Bemeowsd . Approval Dy the mortgags lender’ on a parceld

ii;.‘ res —. transforrad.

5. prior horveemehts. An agreemsnt you entered with another
limitdng you right to bransfer that assel.

3. jes. Penalties fox p;camature withdraval.

Ay Cioms @ - The reguirsment that s jolot owner, G, PRTLDEY s

agrees to the transfex.

5. Fend Taw Exsepbion, As noted above, you will be rvequired
to re-apply for your Fiorids Homsstead Property Tex Bxmwption in the
year atter the transfer. You must make application ip the yeax
after desding your home fo youxr Trust. TYon should also be aware
that, under the present state of the law, the three parcent oap on
veal estate appraisals for ad valoren tax purposes aund the homestead
sxenption for ad valorem taxes on the property will contivus Lo
apply so long as you have a full calendar year's intersst rewaining
in the wesidence. '

3L

X1r. Es Reoguirenenta . ¥hile you are a Trustee under your
Teust, your personal fadsrsl income tax situstion and reburn £iling reguirvemsots
will npt be substcantially gltered by the Revoceable Trust you sre establishing.

L. While You.mre Trustee, Bo long ag you remain a Trostee uoder ths
nevorable Trust, no separabe income tax retwm is reguired for the Trust.
When someons vegquests the idemtifyinyg mumwber for the Trust, use your own
sosial security number. A1l transections oceurring in the Trust name ara
to ba reported on your federal income tax retwrm, Form 1040, just as if
the Trust did not exist, This is bevause your Trost is & *Satilor Trust?
for federal incoms tax purposes, Feillube to include a transaction will
subdiect you te interest and penalty charges., If you pay substanbial

Summary of mg:mgmm
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Inksngible personal propesty tax, you may vant to ingquirs of us as to

pethods for reducing such taxes.

s Y

B. Buen. el s Ne Lopger Trustes. If you no longer serve 58 Trustes
or if you were to die, the the Trust, or some psrt of it, will be
required to have a separate federal identificmtion number and file a
separate federal incvome tax reburn momially on Porm 1041. Bhould any
question arise asbout your obligation to £ile a tax returm, we should be

sontacted immediately.

o, weyrdida Intaneibles Tax Returs. Again, the assste in your Revogable
Trust beleng toe you as the gattlor. You should continue to report these
assets on youx Florids intangible personal propexty tax return as if the
Trust aid not exist. Fallure of any individual resident of Floxida to

»

(.

‘pile an intangible parsopal property tex raturn could reswlt in penalties

" and interest chargss. If you pay substantlal intangible peracmal property

pax, you may wast to ingquire of us as to methods for reducing such taxes.

g b as  SOECERSLA

rrustes, you should use the name of the Trust and gign your nbme as’
mrustas. For sxaupls, you may pign. ag follows: Charles Y., Moadam, Jdr.,

crustes of THE CHARLES V. McRDAM, JR. REVOCABLE TRUST AGREEMENT dated

, Ass8",  Yow will continue to mexve until the eaxlier of:

L e réﬁign.

2. veu become. legally incspacitated (see Trost) .

3. You dis.
2, ying Your Lifetims. While you are alive, you aye ths only
peneficlary of the Trust, You cwa the Trust. Yo can deal with the Trust

propexty in esgentially the sams manner -ag you could befores you
established the Trust (buying and selling securitiss, real estabte and so
foreh) .  You may change the Trust provisions whils you ave alive by an

smandment to ths Trust.

Upon your death, the followlog otours:

smsats, ALl aggets vemaining in the Trust are agsambled by

S i

the Suosespor Trustee.

nigtribution. The Trust is divided, as provided under the
qeust berms you established, ameng the meneficiaries named by you.

Pags B

woion. You are the indtial Trustes, When acting es |




V.

V.

Idabiliey Ipsurancs Your Trust should be the legal title holder
of virtually all of ym sppets mg degoribed savrlisr., Where property
traneferred to the Trust is the stblect of a lisbility insurance policy,
guch as your home, you must be certain that the ownership of the propsrty
im appmgxiateiy noted on the liability insurance policy. This should be
prought to the atteation of your lisbility insurance agent and cowpany by
O, Deperding upon your insurance company's requicenents, you, your
#pOUSE, and wvour Trust ghould all be named as elther "ixsured” or as
tadditional insursd® persons under the poliay,

seperal Bule. Changes to your Will or ‘tl‘.’:mst; are actions of legal
effect tiaat. mm meet the Fformalities of witnessing and signing. S8hould
you desirve = change, an amendment to the Trust or a Codicil to your Will
must be properly. prepared. Handwritten changaa are not congidered valid
in Florids,

s p—
B, ; i F)

Qearaaxxa:i P:mgmrty gifte. A specific form was or will be supplied to you
with youy DLeet Will and Testawent for this purpose That form is tibled
sMemorandun of Tangible Personal Property®. It may only be used for
pangible perdonal properby.

gy Thak Are Mot Tang srponal Froperi The following
are :cmt t:axxgﬁ.blas ;;;a:rsxmal Wmmyw tmsh ﬁtaaka, bonds, real
egtater or cheoks,

tang:i.bl& xﬁersml px"wparty* au%mobilm, ﬁawelxy, furmiture; arb
works; stamp, soin or othsr collections; silverware; ohine o
dlrmsrware; books; alathﬁng, and persopal items (photographs, family
memorabilia, abe.}.

“

weE FOREGOTING I8 A GENERAL OUTLINE. THE ACTUAL DISTRIBUTIONS, RULES AND

OPERATION OF THE TRUSY MusT FOLLOW THE TRUST ITSELF.

This document was prepared by:

1148824

DANIEL A. HANLEY, HSQ.

CUNSTER, YORKLEY, VALDES~-FRULY & STEWARY, B.A.
w97 gouth Flagler Drive, Suite 500

West Palm Beagh, Florids 33401

{561) 655-1980

Summary of %umtﬁmﬂ o
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. The following aze .
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STOKES McMILLAN ANTUNEZ P.A.

ATTORNEYS AT LAW
SUITE 1750 - ONE SOUTHEAST THIRD AVENUE
MIAMI, FLORIDA 33131

JUAN C. ANTUNEZ TELEPHONE (305) 379-4008
LL.M. IN ESTATE PLANNING FACSIMILE (305) 379-4848

E-MAIL info@smpalaw.com
CHRISTIAN M. CAMERON

KIMBERLY A. MARTINEZ-LEJARZA
LL.M. IN ESTATE PLANNING

WRITER’S DIRECT E-MAIL:

RITU AIRAN MAUSKAR
PStokes@smpalaw.com

JANE W. McMILLAN
LL.M. IN TAXATION
BOARD CERTIFIED IN TAXATION

PAUL M. STOKES
BOARD CERTIFIED IN WILLS, TRUSTS AND ESTATES

MICHELE A. MARACINI, OF CouNnsEL
LL.M. IN ESTATE PLANNING

February 20, 2014
Personal and Confidential
Ms. Jane Austen
533 Dove Street
Coral Rock, FL 33219

Re: Estate Planning

Dear Jane:

It was a pleasure to see you at our offices on February 14, 2014, when you signed the
Jane Austen Trust, as Amended and Restated, and we discussed other aspects of your estate
planning. Thank you for giving me a check for the fee upon which we agreed for our services to
date, services that include this letter.

Your Major Estate Planning Documents

With the trust amendment that you signed on Friday and the disability documents that
you signed on January 30, 2014, the following are your current Major Estate Planning
Documents:

1. Last Will and Testament of Jane Austen dated October 9, 2001.
2. Jane Austen Trust of October 9, 2001, as amended and restated on February 14, 2014,

3. Jane Austen Durable Power of Attorney dated January 30, 2014, naming Mary Beth
Austen and Charles Darcy as attorneys-in-fact.

4. Jane Austen Living Will dated January 30, 2014, naming Mary Beth Austen and Charles
Darcy as surrogates.

5. Jane Austen Designation of Health Care Surrogate, dated January 30, 2014, naming Mary
Beth Austen and Charles Darcy as surrogates.



February 20, 2014
Page 2

We sent you digital copies of these documents via email. In addition, we enclose three
sets of these documents, each set bound in a booklet. The booklets are entitled Major Estate
Planning Documents for Jane Austen as of February 14, 2014.

You asked us to retain your originals in safekeeping for the present time and we will do
so. If at any time that you would like to have the originals back, you need only let us know and
we will arrange to have them delivered to you. Some commentators have suggested that our
holding a client’s original documents gives rise to a duty upon us to notify the client of a change
in the estate planning world that the client should know about. We do not charge for
safekeeping. In exchange for that service, you agree that we have no such duty. (Please see my
discussion about “active” versus “dormant” representation below.”)

Major and Related Estate Planning Documents

| use the phrase “Major Estate Planning Documents” as a term of art. In the
conversations that we have about your estate planning, the phrase means your Last Will and
Testament, the Amended and Restated Trust Agreement, along with each amendment that may
apply later, if any, and the Disability Documents.

There are, however, other kinds of documents that have estate planning implications, as
you know. | try to be very careful to distinguish Major Estate Planning Documents from these
other estate planning documents. For lack of a better phrase, | call the other documents Related
Estate Planning Documents, and there are many types of those documents. Sometimes the
importance of a Related Estate Planning Document is greater than any Major Estate Planning
Document. Here are some examples of Related Estate Planning Documents:

1. The beneficiary designations, both primary and alternate, of life insurance,
qualified plans, certain types of brokerage and bank accounts, deferred
compensation arrangements, and any other written arrangement, specification, or
agreement that you have made or into which you have entered that directs that the
wealth represented by the subject asset or property interest be made directly to or
for the person or entity that is to have it at your death, regardless of what you may
have directed in any Major Estate Planning Document.

2. Written asset ownership arrangements which show that you own an asset
concurrently with one or more other people and under which the wealth you own
that is represented by that asset passes, at your death, to the concurrent owner or
owners if any survives you. One example of such an asset is a customer’s
agreement with a stock broker that creates an account that you and another person
own together as joint tenants with right of survivorship. Another example is a
real estate deed delivered by the grantor to you and another as grantees and that
describes you and that other person as joint tenants with right of survivorship or in
a way that, under the law of the state in which the real estate is located, results in
your property interest moving at death to the surviving owner or owners.
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3. Trust Agreements, whether revocable or irrevocable, which pertain to a trust
estate to which you have assigned, transferred, or gifted assets — or that some
other person has transferred assets for your benefit - and in respect to which you
have retained or otherwise possess the power to direct the distribution at your
death of part or all of the trust estate.

During our work together, you have identified a number of assets that are controlled by
Related Estate Planning Documents, but | have not seen copies of those documents. You have
dealt with those documents in a way that you believe is consistent with the plan reflected in your
Last Will and Testament and your Trust. Nevertheless, before closing our current engagement, |
offer to extend that engagement to review those Related Estate Planning Documents. My
paralegal assistant, Nancy Jones, would assist me on such a project.

Moving Assets from “Outside” Your Trust to “Inside” Your Trust

This topic is closely related to the discussion above about Major and Related Estate
Planning Documents. In fact, it is mostly redundant.

We have discussed the advantages of having one’s assets in one’s revocable trust rather
than in one’s own name in the event of one’s death or disability. There are some kinds of assets
the ownership of which you cannot transfer “into” your trust, that is, from your name alone to
your name as trustee of your trust. I refer to them as “Non-Transferrable Assets.” As to the
assets that you can transfer to your trust, your “Transferrable Assets,” you desire to move all of
them into your trust, except for your Miami residence.

You have advised me that you have signed the pertinent Related Estate Planning
Documents that would move the title of your Transferrable Assets into your trust. | have not
seen them, but would be glad to review them if you would send me copies.

What about the “Non-Transferrable Assets?” You can usually sign a Related Estate
Planning Document — a beneficiary designation — that effectively designates the “then acting
trustee” of your trust to receive the wealth in question in the event of your death. This avoids the
wealth represented by the subject asset from passing through probate. You are taking care of
those kinds of documents. However, | would be glad to review all such documents.

The Durable Power of Attorney and Your Assets

You signed a very robust Durable Power Of Attorney. Among other things, this power
gives your attorneys-in-fact the right to deal with assets that are not “inside” your trust. If you
should become disabled and there are Transferable Assets still outside your trust at the time, then
your attorneys-in-fact can transfer them into your trust, unless guardianship proceedings
intervene to take away that power. Similarly, if the beneficiary designation or similar Related
Estate Planning Document that pertains to a Non-Transferable asset is not consistent with your
estate plan, then your attorneys-in-fact may use that power in the event of your disability to make
them consistent.
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Death, however, extinguishes the power of the Durable Power Of Attorney. It is too late
after you die to move Transferrable Assets into your trust except through probate proceedings. It
is also too late to deal with Non-Transferrable assets using the power.

It is far better to get all of your estate planning documents in order now, both Major and
Related, and not to rely on the Durable Power of Attorney.

Creditor-Protection and Estate Tax Exposure Matters

In my letter to you of January 28, 2014, I discuss both “creditor-protection strategies” and
the estate tax exposure issue. You are a going to discuss those issues with friends and
acquaintances of yours that are in the same position as you are, and may get back to me if you
learn something interesting that you think I might be able to help you with.

We did not go further into those subjects at our meeting on Friday.

As of the Date of this Letter Our Engagement Becomes “Dormant”

In the professional world that | inhabit, the status of my representation of you is very
important. The Rules of Professional Conduct of the Florida Bar that pertain to that status are
quite rigid, however. Either my representation of you is pending or it has been “terminated.”
That rigidity works well for litigation attorneys and attorneys who deal with transactions, but the
idea of our terminating our professional relationship, as we have finished our work together for
now, is not appropriate. In applying the “termination or not” rules, Some estate planning lawyers
speak of an “active” representation status or a “dormant” status, unless the client and the lawyer
have decided never to work together again, in which case we have a “termination.” In the case
of “termination” you would become my “former client,” and there are ethics rules that apply to
relationships between the lawyer and that lawyer’s former clients.

| do not consider you a former client. | consider you a client. However, | also consider
our engagement or representation status no longer to be “active” but now to be “dormant,” even
though you have asked me to retain the originals of your Major Estate Planning Documents.
Here is what the American College of Trust and Estate Counsel states in its Commentaries on the
Model Rules of Professional Conduct (Fourth Edition 2006) at page 57 concerning active and
dormant representation:

The execution of estate planning documents and the completion of related
matters, such as changes in beneficiary designations and the transfer of assets to
the trustee of a trust, normally ends the period during which the estate planning
lawyer actively represents an estate planning client.” At that time, unless the
representation is terminated by the lawyer or client, the representation becomes

! As indicated above, “the completion of related matters, etc.” is not part of our engagement, unless you let me know
that you want to extend the engagement to those matters. In that case, our engagement would move from “dormant”
back to “active.”
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dormant, awaiting activation by the client. At the client’s request, the lawyer may
retain the original documents executed by the client. See ACTEC commentary on
MRCP 1.7 (Conflict of Interest: Current Clients). Although the lawyer remains
bound to the client by some obligations, including the duty of confidentiality, the
lawyer’s responsibilities are diminished by the completion of the active phase of
the representation. As a service the lawyer may communicate periodically with
the client regarding the desirability of reviewing his or her estate planning
documents. Similarly, the lawyer may send the client an individual letter or a
form letter, pamphlet or brochure regarding changes in the law that might affect
the client. In the absence of an agreement to the contrary, a lawyer is not
obligated to send a reminder to a client whose representation is dormant or to
advise the client of the effect that changes in the law with a client’s circumstances
might have on the client’s legal affairs.

So you need to let me know if there are changes in your family status and asset situation
that might call for a change in the Major Estate Planning Documents or if something in the
media or otherwise indicates to you that your estate planning interests are possibly affected, such
as a change in the law. We sometimes send out announcements or bulletins to our clients, but

you should not depend on that.

| try to contact my clients if three years go by without our being in contact but please do
not depend on me in this respect. Nevertheless, | will diary the matter for three years from now.

The Enclosed Statement

Thanks for paying the fee. | have enclosed our statement that shows your payment.

As | indicated at the head of this letter, it was great seeing you again. All the best on the

new board position that you are considering.

Sincerely,

Paul M. Stokes

Enclosures

PS/kh

STOKES McMILLAN ANTUNEZ P.A.



EXHIBIT 4



Diversification in the Trust and Estate Practice

Client Development

Subspecialty Realization Rate Difficulty T
Estate Planning Low to Medium Medium to High High High
Estate Administration High Medium Medium Low to Medium

Medium to Sometimes Very

Estate Litigation High Medium Medium Medium
Family Office 'and Fiduciary Medium to High Medium Medium Medium
Services
The Economics of Estate Planning Paul M. Stokes
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Debevoise & Plimpton’s Trusts and Estates Group
Finds a New Home

By PETER LATTMAN

In December, the trusts and estates lawyers at Debevoise & Plimpton
received shocking news. The law firm’s leadership said it had decided to
eliminate its trusts and estates practice, and instructed the group’s lawyers to
look for a new home.

It did not take too long for them to find one. On Monday, Loeb & Loeb, a
firm with one of the country’s leading trusts and estates practices, announced
that it had hired the seven-lawyer team, which is led by a Debevoise partner,
Jonathan J. Rikoon.

Related Links

¢ News release
» Debevoise & Plimpton Drops Trusts and Estates Practice (Feb. 5, 2013)

Mr. Rikoon’s forced departure from Debevoise highlights a growing trend
at a number of the nation’s largest firms. As big corporate law firms have
become increasingly focused on profit, they have built up lucrative areas like
commercial litigation and mergers and acquisitions, and jettisoned less
profitable groups. At many firms, trusts and estates work — once thought to be
core to a full-service law firm — has become a drag on profitability. Individual
clients also bristle at paying billable rates that now exceed more than $1,000
an hour.
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Debevoise was the latest large firm to discontinue its trusts and estates
practice. Others that have gotten out of the business of drafting wills and trusts
are Weil, Gotshal & Manges; Paul Hastings; and WilmerHale.

“I'm very grateful to Debevoise and it has been a great place to work,” said
Mr. Rikoon, 57, who joined the firm in 1995. “But large firms have been
de-emphasizing trusts and estates for many years, and Debevoise had evolved
to the point where it didn’t make sense for them to support the practice
anymore.”

In Loeb & Loeb, Mr. Rikoon and his team have landed at a firm that views
trusts and estates as an important area. Other corporate law firms have also
embraced the work, including Schulte Roth & Zabel; Katten Muchin
Rosenman; and McDermott Will & Emery. These firms view the advising of
wealthy families as a business opportunity that has synergies with other areas,
like advising on the sale of family businesses or handling estate-related

litigation.

Joining Mr. Rikoon as a Loeb & Loeb partner is Cristine M. Sapers, of
counsel at Debevoise. They will be bringing along their entire team, which

includes a senior counsel and four junior lawyers.

Two retired Debevoise trusts and estates partners, Theodore A. Kurz and
Barbara Paul Robinson, will remain at Debevoise. Though they will not bring
in new matters, they will continue to serve in a fiduciary role for their legacy

clients.

Mr. Rikoon said he expected many of his clients to follow him to Loeb &
Loeb, which he will join on April 15 — already a rather important day in the life
of a trusts and estate lawyer.

“We could have started on the Ides of March, but that was too soon, and it
could have been April 1st, but everyone would have thought that was a joke,”
Mr. Rikoon said. “It also could have been May 1st, but that’s international
workers’ solidarity day and that didn’t seem appropriate. So we settled on tax
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day, which was easy to remember.”

In the meantime, Mr. Rikoon continues his work on behalf of Debevoise
clients. On Monday, he said he was preparing a memo for a client on estate
planning for carried interest, or profit made by private equity and hedge fund
managers. He was also drafting a prenuptial agreement for a client.

Mr. Rikoon will also know his way around 345 Park Avenue, the building
that houses Loeb & Loeb’s New York office. Before joining Debevoise, Mr.
Rikoon worked as a young lawyer at Paul, Weiss, Rifkind, Wharton &
Garrison, which at the time was located at 345 Park. After Paul Weiss, he
worked briefly at Mudge Rose Guthrie Alexander & Ferdon, but left for
Debevoise only 10 months later when Mudge Rose dissolved.

“I have no hard feelings toward Debevoise, which handled this situation as
well as can be expected,” Mr. Rikoon said. “But it has certainly been disruptive,
and will hopefully be the last career change I'll ever have.”
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