ESSENTIALS OF SPECIAL NEEDS TRUSTS
PRESENTED BY:  
MELISSA LADER BARNHARDT 
I. GOALS

                  A.
Review of Government Benefits;
      B.
Special Needs Trusts – Types, Legal Background, Specific Provisions;

C. Case Examples to Illustrate the Correlation Between Benefits and Special Needs Trusts;

D. Draft Language – The Good, the Bad and the Ugly;

E.
Administrative Nightmares – Best Practices;
E.   New SS Programs Operations Manual System on Medicaid Trusts; and, 

F.
Resource Information.
II. GOVERNMENT BENEFITS

A. Social Security Retirement Benefits – OASDI (Old Age, Survivors and Disability Benefits).  Age for receipt of SS benefit is dependent on year of birth.  

B. Social Security Disability Payments (Title II DIB) vs. Supplemental Security Income (Title XVI SSI Disability) – in order to qualify for either benefit the individual must meet the definition of disability.

C. Definition of Disability – Defined under Section 1382c(a)(3)(A) as “An individual shall be considered to be disabled for purposes of this subchapter if he is unable to engage in any substantial gainful activity by reason of any medically determinable physical or mental impairment which can be expected to result in death or which has lasted or can be expected to last for a continuous period of not less than twelve months.”

1. Government sets amount of earned income each year and if the individual makes over that amount, he/she will be considered substantially gainfully employed.

2.  Medical Evidence – back log of administrative hearing judges to review denials.  Issues often arise in mental health cases and less recognized disabilities.

D. Social Security Disability Income (SSDI) – If an individual has worked for 40 quarters or 10 years (general rule, there are exceptions dependent on the age of the person when the injury occurs) or was married for 10 years and the spouse (even if now divorced) worked the requisite number of quarters, and the person meets the disability definition, the person would be entitled to this benefit.  The benefit amount is determined by the amount the person contributed which is dependent on the person’s income.  Assets and income are not a factor in whether a person will qualify for this benefit.  It typically takes 4 to 6 months from the application date to the determination of eligibility for SSDI.
E. SSDI and Medicare – If a person receives SSDI, he/she will become eligible for Medicare coverage 24 months from the date of the eligibility determination.  This means that it will take approximately 28 to 30 months from the application process to the eligibility for Medicare.

F. Supplemental Security Income (SSI) – This benefit differs from SSDI in that it is a means based government benefit.  In other words, your assets (known as resources) and income will be taken into account in order to determine your eligibility.  Typically this benefit is for those individuals who meet Medicaid eligibility requirements. In addition, if you have not worked enough as required for SSDI or if you are a minor, SSI may be your only option. The Federal Benefit Rate, which is adjusted annually, is $674 in the year 2010.  This is the amount the government expects that you will be able to live off of for your food and shelter.  Parents’ income and assets are deemed to their child that is trying to obtain benefits.
G. SSI and Medicaid – In Florida and in many other states, SSI and Medicaid are linked.  If the individual receives $1 of SSI, he/she is automatically entitled to Medicaid (health insurance and other services).  

H. Deeming Issues – Social Security has deeming rules that apply between spouses and parent to child.  See POMS Sections SI 01320.730, SI 01320.740, SI 01320.500 and SI 01320.100. These sections include a detailed explanation of the calculation that should be used to ensure continued eligibility of the child’s SSI benefit when there is deeming from parent to child.  In regards to SSI deeming between spouses, see POMS SI 00501.150 and SI  01320.400.
I. Hybrid Beneficiaries – Some beneficiaries may receive some SSDI benefits and some SSI benefit (combined benefits will not exceed $674) and therefore be entitled to Medicare (after 24 months from eligibility determination) and Medicaid (due to SSI benefit).

J. Medicaid – Generally, in order to qualify for Medicaid, one must have $2,000 or less in liquid assets, a house (equity value capped to $500,000 if long term care Medicaid), household goods, one vehicle of any value, cash surrender value of  life insurance at $1,500, and a burial plan for $1,500 (if long term care Medicaid amount increases to $2,500).

K. Medicaid Benefits – various waivers are available and they change sometimes annually.  If a minor and the parents make too much in income, the family can look at waiver programs to pay for various services.  When the minor becomes age 18, then he or she can continue with the waiver services as long as he/she meets the financial eligibility requirements for SSI and Medicaid.  There is also Institutionalized Care Program (ICP) Medicaid that pays for nursing home care.  There are different asset and income rules where a couple is involved and one spouse is the nursing home applicant (look at that spouse’s income which is capped at $2,022 for 2009 when dealing with ICP Medicaid) and the other remains in the community (community spouse resource allowance is $109,560 in 2010).  

L. Medicare – Part A is hospital insurance.  Part B covers mostly doctors and equipment (80%).  Old Part C is now Medicare Advantage – akin to a Medicare HMO.  Part D is for prescription benefits and has small co pays and a premium (referred to as the “donut hole”).  Part D is subject to formularies that designate the drugs covered.  There are procedures in place where the formularies can also be changed.  Most individuals carry supplemental insurance due to some of the payment limitations of Medicare.
II. TYPES OF SPECIAL NEEDS TRUSTS

A. 42 U.S.C. Sec. 1396p(d)(4) – Omnibus Reconciliation Act of 1993 created three types of trusts.
i. First Party Special Needs Trust (FSNT); (d)(4)(A); self-Settled trusts;

ii. Qualified Income Trust; (d)(4)(B); Miller Trust; and,

iii. Pooled Trust or (d)(4)(C) Trust.
B. Third Party Special Needs Trusts (TSNT) – previously known as supplemental care trusts.  These trusts are created by a third party and are not pursuant to OBRA ’93.  These trusts do not have a payback provision to the state.  There are no specific requirements on who can create a TSNT.

C. Specific Provisions – these will be reviewed as part of the power point presentation.
D. Administration –   A guideline for distributions, as long as permissible in the document, are the three rules set forth by the Programs Operations Manual System (POMS), section SI01120.200E.1 a-c.  The first rule is that any cash given directly to the recipient of SSI will reduce that benefit dollar for dollar.  The second rule is that if you pay for a food or shelter item to a third party vendor, the SSI benefit will be reduced by 1/3rd plus $20.  The third rule is that disbursements to a third party vendor for non-cash items (other than food or shelter) are not income if those items would be a totally or partially excluded non-liquid resource if retained into the month after the month of receipt.
E. In Kind Support and Maintenance– What is shelter?  The following are the items that are considered shelter: food, rent, mortgage, real estate taxes, real estate insurance (only if required by a lender), water, heating fuel, gas, electricity, garbage and sewage removal. See 20 CFR Section 416.1130(b).  In Florida, if you pay for shelter items, the SSI payment will be reduced by 1/3rd plus $20 from the current Federal Benefit Rate ($674/3 plus $20 = $244.67).  The reduction is the full $244.67 so that if the person receives $246 in SSI, they will still have enough to meet that $1 to continue the SSI benefit and the Medicaid benefit.  If the person wasn’t receiving the reduction and only received $150 in SSI (because of parental deeming of income for example), you could not pay for shelter expenses since that would reduce the benefit to below zero and disqualify the person from receiving benefits.

F. Sole Benefit Rule – Typically the trust is supposed to benefit the individual beneficiary only.  There can be peripheral benefits to others.  For example, a house can be purchased via a trust and other family members may live there, such as the parents of a minor.  The parents should pay a contribution towards household expenses, but can remain there as the minor would not be able to live there by himself/herself and needs the parents for care needs.  

G. Life Estate with Remainder Interest – The trust purchases a life estate for the benefit of the beneficiary and the parents purchase the remainder interest (hopefully from settlement proceeds as the house is an exempt asset) as determined by the actuarial tables of Medicaid.  

H. Purchase of Vehicle – In order to reduce liability to the trust, the vehicle is titled in the name of another person with a lien by the trust.  The lien is put into place for two reasons, first to avoid a transfer for less than fair market value (a gift) and to ensure that if the vehicle were sold or in an accident that proceeds would be payable to the trust.  In turn, the beneficiary’s benefits eligibility is protected.  

III. CASE EXAMPLES 

A. CLIENT 1 (FSNT/POOLED TRUST)
B. CLIENT 2 (TSNT/ TESTAMENTARY/STAND ALONE)

C. CLIENT 3 (FSNT/STRUCTURED SETTLEMENT)

IV. LANGUAGE ISSUES – THE GOOD, THE BAD AND THE UGLY

(SEE POWER POINT)

V. ADMINISTRATIVE NIGHTMARES (SEE POWER POINT)
VI.       JANUARY 2009 POMS



VI.
       RESOURCES (SEE POWER POINT)

SUNTRUST DISCLOSURES:

SunTrust Bank and its affiliates and the directors, officers, employees and agents of SunTrust Bank and its affiliates (collectively, “SunTrust”) are not permitted to give legal or tax advice.  While SunTrust can assist clients in the areas of estate and financial planning, only an attorney can draft legal documents, provide legal services and give legal advice.  Clients of SunTrust should consult with their legal and tax advisors prior to entering into any financial transaction or estate plan.  Because it cannot provide legal services or give legal advice, SunTrust’s services or advice relating to “estate planning” are limited to (i) financial planning, multi-generational wealth planning, investment strategy, (ii) management of trust assets, investment management and trust administration, and (iii) working with the client’s legal and tax advisors in the implementation of an estate plan.

These materials are educational in nature.  The implications and risks of a transaction may be different from individual to individual based upon past estate, gift and income tax strategies employed and each individual’s unique financial and familial circumstances and risk tolerances.   
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