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I. PROBATE
A. CAVEAT (CS/CS/SB49); effective October 1, 2013
F.S., Section 731.110(3) currently provides as follows:

(3)
If a caveat has been filed by an interested person other than a creditor, the court may not admit a will of the decedent to probate or appoint a personal representative until formal notice of the petition for administration has been served on the caveator or the caveator’s designated agent and the caveator has had the opportunity to participate in proceedings on the petition, as provided by the Florida Probate Rules. 

The  changes to section 731.110(3) of the Florida Statutes are intended to clarify that a caveator who later files a petition for administration is not required to serve formal notice on him or herself (as caveator) before probate of a decedent’s estate can commenced.  
B. NON-DESTRUCTION OF ORIGINAL WILLS DEPOSITED WITH CLERK (CS/CS/SB49); effective October 1, 2013
The changes will amend section 732.901, Fla. Stat., to clarify that all original wills and codicils submitted to the clerk are “deposited” not “filed”.  The amendment also clarifies when an original will or codicil can be submitted.  Any original will or codicil “deposited” with the clerk must then be maintained by the clerk in its original for a period of not less than 20 years.  For record keeping purposes, the clerk may maintain the will or codicil as part of the probate file, however, the original will or codicil may not be scanned and destroyed during the 20 year period.  Further, the amendment clarifies that the term “will” is to also include a separate writing as defined in section 732.515, Fla. Stat., to avoid any confusion.  Separate writings permitted by statute to be referred to in a will often contain devises of valuable pieces of art or other tangible property and are subject to the same dangers of forgery or alteration as an original will or codicil.  

Finally, the amendment revises the statute to require only the last four digits of the decedent’s social security number be supplied to the clerk upon deposit of the original document to comply with the new confidentiality rules.  
II. TRUST
A. GLITCH BILL REGARDING EFFECT OF DIVORCE ON IRA, ANNUITY, LIFE INSURANCE AND OTHER CONTRACTS (CS/CS/SB492); effective October 1, 2013
F.S. §732.703 generally provides that a designation of a decedent’s spouse to receive certain individual retirement accounts, annuities, life insurance, pay-on-death accounts and similar assets becomes null and void if the decedent’s marriage to his or her spouse was judicially dissolved or declared invalid before the decedent’s death.

After enactment, a scrivener’s error was discovered in one of the statutory cross-references, and practitioners have noted that the wording in one of the provisions of the statute may cause confusion.  The purpose of the d amendments is to correct these items.

B. UNCLAIMED PROPERTY IN TRUSTS (CS/CS/SB492); effective October 1, 2013
The proposal would amend F.S. §717.112 and F.S.§717.101(24), as well as create F.S.§717.1125 to specifically address unclaimed intangible personal property held by trustees of trusts being administered pursuant to Chapter 736 of the Florida Statutes. The changes would decrease the time period that a trustee must hold the property before seeking to utilize the escheat process to deliver the unclaimed funds to the state from a period of five years to a period of two years. The changes do not alter the mechanism for determining what constitutes unclaimed property nor does it change the existing procedure for delivery of unclaimed property to the Department of Financial Services. Additionally, the changes do not decrease the time frame a rightful owner has to claim unclaimed property, but instead increases the time the property is held with the State instead of the trustee.  The legislation also establishes a presumption that intangible personal property held in a fiduciary capacity under a trust instrument (as defined in s. 736.0103) is unclaimed if the owner has not accepted payment of principal or income, communicated concerning the property, or otherwise indicated an interest as evidenced by a memo or other record on file with the fiduciary.
C. LONG-ARM TRUST SERVICE OF PROCESS (CS/CS/SB492); effective October 1, 2013
This legislation provides a means for Florida courts to acquire jurisdiction over nonresident trustees and trust beneficiaries in cases involving trusts administered in Florida through enactment of trust-related “long-arm” provisions.  Such provisions specify the acts that will give a Florida court jurisdiction over nonresident trustees and trust beneficiaries who have sufficient contacts with Florida to be subject to jurisdiction of its courts under constitutional due process principles, but which are not covered by the existing long-arm provisions in Chapter 48, Florida Statutes.  The proposal is also intended to clarify existing law relating to the application of the principal of forum non conveniens to trust litigation pending in Florida by repealing F.S. §736.0205 and allowing courts to rely on rule 1.061 of the Florida Rules of Civil Procedure to determine the most appropriate forum for litigation concerning a trust.  Where only in rem or quasi in rem relief is sought, service on that person may be made by sending a copy of the summons and complaint by any commercial delivery service requiring signed receipt.
D. DISTRIBUTEE TRUST DEFINITION (CS/CS/SB492); effective October 1, 2013
In the Florida Trust Code, the word “distributee” is used in its plain and ordinary meaning.  F.S. §736.0103(14) defines the term “qualified beneficiary” as a living beneficiary who is a “distributee or a permissible distributee” on the date the qualification is being determined.  In this statute the word “distributee” is used in its plain and ordinary meaning – a person who is entitled to a distribution.
The opening language of F.S. §731.2011, the definitional statute of the Florida Probate Code, provides that the definitions are to also apply to Chapter 736, “unless the context otherwise requires”.  However, in the Florida Probate Code, the term “distributee” means a person who has already received estate property from a personal representative or other fiduciary, per the definition in F.S.§731.201(12).  This is not a good fit as that word is used in the Trust Code.
The legislation creates a new subsection (6) to F.S. §736.0103 to provide that a distributee in a trust context means a beneficiary who is currently entitled to receive a distribution and to add a new subsection (13) to provide that a permissible distribute means a beneficiary who is currently eligible to receive a distribution.
E. TRUST ACCOUNTINGS (CS/CS/SB492); effective October 1, 2013
The current statutory provision concerning the duty to account by a trustee provides in F.S. §736.0813(1)(d) as follows: “A trustee of an irrevocable trust shall provide a trust accounting, as set forth in s. 736.08135, to each qualified beneficiary annually and on termination of the trust or on change of the trustee.”  The accounting shall be in the format dictated by F.S. §736.08135. There are no express provisions regarding what the resulting duties are if the trustee accounts on a period more often than annually.  The statute implies, but does not make explicit, that a trustee who provides more frequent accountings to a qualified beneficiary satisfies its duty to account to qualified beneficiaries.  The purpose of the statute is to encourage disclosure of information through accountings to qualified beneficiaries.  Corporate fiduciaries commonly provide monthly or quarterly accountings to qualified beneficiaries.  Limited confusion has arisen at the trial court level about whether accountings provided more frequently than annually satisfy the trustee’s duty to account.  The legislation will eliminate that confusion among the trustees in Florida.  

 F.S. §736.0813(1)(d) clarifies that a trustee may provide accountings to qualified beneficiaries more frequently than annually and satisfy the duty to account.  Furthermore, it will clarify that the trustee does not need to perform an additional annual accounting covering that same period if they have already filed an accounting covering a portion of that time period.  Any subsequent accounting must cover the time period from the last accounting or, if there are no previous accountings, from the date the trustee first became accountable.         
F. LAND TRUSTS (CS/CS/HB 229); effective upon becoming law
  F.S. § 689.071 was first enacted in 1963 to validate the use of Illinois land trusts in the State of Florida and to confirm the marketability of real property titles derived through a land trustee.  Over the years, F.S. §689.071 was amended to include other provisions pertaining to land trusts, such as expanding former F.S. §737.306 (limitation on personal liability of trustees) to cover land trustees in response to a case holding that those protections were not available to land trustees.
This legislation is intended to clarify the distinction between a land trust governed by F.S. §689.071 and other express trusts governed by the Florida Trust Code, yet preserve the title estoppel benefits of the existing statute for any conveyance to a trustee containing deed powers.  To accomplish this objective, this legislation would (1) define land trusts based on the functional scope of the land trustee’s duties, although deed powers would remain an essential element of a Florida land trust, and (2) relocate all the title estoppel provisions of F.S. §689.071 to a newly created F.S. §689.073, which will remain equally applicable to any conveyance containing deed powers to a trustee of any trust.
G.   ETHICS LEGISLATION—BLIND TRUSTS (SB002)
Creates requirements for “qualified blind trusts” by public officers in new section 112.31425, Fla. Stat., as to trust limitations, required trust terms.
III. MISCELLANEOUS
A. GIFTS TO LAWYERS (CS/CS/SB492); effective October 1, 2013
The legislation adds a new section to the Florida Probate Code that would render any part of a written instrument, inter vivos or testamentary, which makes a gift to a lawyer or a person related to the lawyer void if the lawyer prepared or supervised the execution of the written instrument, or solicited the gift, unless the lawyer or other recipient of the gift is related to the person making the gift.  This new section makes the gift void rather than voidable.  The new statute is intended to prevent unnecessary litigation over whether the client intended to make the gift to the lawyer, taking the case out of a contested evidentiary proceeding after the decedent’s death.  The statute does not prevent a lawyer from inheriting from a client.  Indeed, a client is free to draft a will or other instrument making a gift to the lawyer or the lawyer’s family.  The statute merely prevents the lawyer or persons related to the lawyer from preparing the document making the gift.  In such circumstances, the client should be advised to go to an independent lawyer to have the instrument making the gift prepared.  The statute makes an exception for the typical situation in which the lawyer prepares a document for a family member or other related person.  The statute defines who is “related to” an individual if, at the time the lawyer solicited the gift or prepared or supervised execution of the written instrument, the person is:
1. A spouse of the individual;

2. A lineal ascendant or descendant of the individual;

3. A sibling of the individual;

4. A relative of the individual or of the individual’s spouse with whom the lawyer maintains a close familial relationship;

5. A spouse of a person described in b, c, or d above; or
6. A person who cohabits with the individual.
B. REPEAL OF ESTATE TAX RETURN FILING REQUIREMENT  (CS/CS/SB 492); “operating retroactively to January 1, 2013”)

F.S. §198.13(4) currently provides that, with respect to the estate of a decedent who dies after December 31, 2004, if, upon the death of the decedent, a state death tax credit or generation-skipping transfer credit is not allowable pursuant to the Internal Revenue Code, (a) the personal representative of the estate is not required to file a Florida estate tax return in connection with the estate, and (b) the person who would otherwise be required to file a return reporting a generation-skipping transfer is not required to file such a return in connection with the estate.  However, F.S. §198.13(4 further provides that the foregoing provision does not apply to estates for decedents dying after December 31, 2012.  This year’s legislation removes this date limitation, so as to effectively eliminate the filing of a Florida estate tax return or generation-skipping return for anyone, regardless of the date of death, to the extent there is no Federal state death credit or generation-skipping credit available.
C. POWER OF ATTORNEY GLITCH BILL ( CS/HB841); effective upon become law

The  changes add definition to clarify terms used in the Act, identify additional exceptions to the application of the Act, authorize a notary to sign a power of attorney on behalf of a disabled principal, clarify when a third party may reject an out-of-state power of attorney, address concerns raised by title agents as to the acceptance of copies of powers of attorney, and the corresponding requirement to record only original documents, broadens the agent’s ability to delegate certain ministerial tasks, clarifies the court’s authority to award fees and costs in a judicial proceeding, clarifies the content and form of the affidavit to be provided by an agent, corrects a statutory reference, clarifies that an English translation must be certified rather than verified, clarifies when written notice of a third party’s rejection of a power of attorney is required, and clarifies the application of numerous sections to financial institutions and broker-dealers.
D. NEW LLC ACT ( CS/CS/SB 1300); “except as otherwise provided, this act shall take effect January 1, 2014”. (The language which follows is from the White Paper submitted by the LLC Task Force of the Business Law Section, the RPPTL Section and the Tax Section)

The new act will create an entirely new LLC Act in new Chapter 605, which will become effective for all new limited liability companies formed or registered to do business in Florida as of January 1, 2014. 

It will repeal the existing LLC Act in Chapter 608 for limited liability companies in existence before January 1, 2014, effective as of January 1, 2015.

The new act is modeled on the Revised Uniform Limited Liability Act of 2006, as amended in 2011 (“RULLCA (2006), yet deviates in a number of respects by:

(i) retaining provisions contained in existing Chapter 608;

(ii) borrowing language from the Delaware LLC Act; and

(iii) borrowing parallel language and approaches from Florida’s Revised Uniform Partnership Act, Florida’s Revised Uniform Limited Partnership Act, and Florida's Business Corporation Act.

The new act introduces a number of improvements and additions to Florida statutory LLC law.  It remains a default statute, which means that except for the "nonwaivable" provisions in new Section 605.0105, the members may override the statutory default rules by their operating agreement.  Thus, the operating agreement remains the principal focal point for examination of the rights and responsibilities among the members; so careful drafting of the operating agreement remains essential. 
The new act introduces more definitions than Existing Law, many of which are necessary because of new provisions not in existing law (e.g., new provisions permitting domestication in Florida of non U.S. entities as Florida LLCs, and new provisions permitting “Interest Exchanges" in Florida). 

The new act changes a few other things as well:

· expands the list of nonwaivable default rules in Section 608.105 which cannot be "trumped" by the operating agreement,

· modifies rules for the power of members and managers to bind the company, 

· modifies provisions addressing the LLC’s management structure (including the elimination of the term "managing member"), 

·  modifies default management and voting rules, 

· modifies provisions relating to member dissociation and company dissolution, 

· modifies provisions for judicial dissolution and appointment of receivers and custodians, 

· modifies provisions for service of process on LLCs, 

· modifies provisions for derivative actions and adds express provisions regarding special litigation committees, 

· modifies provisions governing organic transactions like mergers and conversions, and adds provisions to permit interest exchanges and in-bound domestications by non-U.S. entities, and

· modifies appraisal rights provisions, including adding events that trigger appraisal rights, and provides clarifications to the procedural aspects of the appraisal rights provisions, particularly in dealing with organic transactions approved by way of written consent. 

A few things did not change.  The Act:

· Did NOT change the rules regarding charging orders, and therefore the 2011 amendments to existing law section 608.433 (the Olmstead Patch), continue unchanged. 

· Did NOT change the overall fiduciary duties construct of existing law, with one exception to the duty of care described below.  The new act does not adopt the "un-cabined" fiduciary duty approach of RULLCA which describes core duties but does not make them exclusive, and the new act does not adopt RULLCA's ability to substantially eliminate fiduciary duties by agreement of the members.  However, RULLCA replaced the "ordinary care/business judgment rule" standard when examining the duty of care, and replaced it with a "duty to refrain from engaging in grossly negligent or reckless conduct, willful or intentional misconduct, or knowing violation of law," and the new act adopts that RULLCA approach. 

· Did NOT change statutory apparent authority of members. LLCs have traditionally been modeled on the general partnership construct of statutory apparent authority for its members.  That is, in the absence of explicit provisions to the contrary, a member of an LLC has statutory apparent authority to bind the LLC.  RULLCA deviated from this fundamental construct because more LLCs are manager-managed, and in the modern world of business, it was not clear to third parties who had authority to bind the LLC.  Thus RULLCA went to a model which eliminated statutory apparent authority for members, and relied on the law of agency generally to address who has the power to bind the company.  In contrast with RULLCA, the new act retained Existing Law on apparent authority, but follows the aspect of RULLCA that permits the filing of Statements of Authority to put third parties on notice as to who has authority to bind the LLC if not the members.  Importantly, the new act retains the default rule that members are agents of the LLC and have the authority to bind the LLC.  Nevertheless, because this default rule is not one of the enumerated “non-waivable” items, this default agency rule can be negated or limited in the articles of organization or operating agreement as between the members of the LLC.

· Did NOT adopt the concept of a "Shelf" LLC (an entity which has no members when it is formed).

· Did NOT adopt "Series" LLCs in Florida.  RULLCA also declined to provide for Series LLCs, because there are a number of serious concerns and questions regarding Series LLCs.  Because of those significant concerns, the ULC has recently created a national drafting committee to draft a Uniform Series LLC Act, and the Florida Drafting Committee (or its successor) expects to consider Series LLC provisions further after the ULC drafting committee completes its work in another year or two. 

E. ANNUITIES (CS/SB 166); effective October 1, 2013

CS/SB 166, stated legislative purpose: to require insurers to set forth standards and procedures for making recommendations to consumers which result in transactions involving annuity products, and to establish a system for supervising such recommendations in order to ensure that the insurance needs and financial objectives of consumers are appropriately addressed at the time of the transaction.

F. CHARITABLE CONTRIBUTIONS (CS/HB 95); effective July 1, 2013 and applicable to all charitable contributions made on or after that date

As to gifts to “qualified religious or charitable entities”, if the gift is received in good faith, it is not considered a fraudulent conveyance. However, if the gift will be considered fraudulent if made within two years before the earliest of the commencement of a fraudulent conveyance action or the commencement of a proceeding under the federal Bankruptcy Code, etc., unless the transfer was “consistent with the practices of the debtor in making the charitable contribution or the transfer was received in good faith and the amount of the charitable contribution did not exceed 15% of the gross annual income of the debtor for the year in which the transfer was made.
93492
1

