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Hot Topics in Estate & Gift


Legislation (or lack thereof)


Pomeroy Bill (1/2009) – 2009 law continued



Bacus Bill (3/2009) – 2009 law continued



McDermit Bill (4/09) –$2 million exemption



Berkley Bill (10/09) – HR 735 - $5 million phased in to 2019

Sanders Bill (6/10) – SB 3533 - $3.5 million exemption - graduated tax rates (39% -   55%) – legis. on valuations discounts – 10 year term GRAT rules proposed

McConnell Bill (9/10) – SB 3773 - $5 million exemption – 35% tax rate – backed by John Kyle
Problem: Anything beyond the re-enactment of the 2009 law needs to be paid for by other revenue raising efforts under current budget rules

New Section 2053 Regulations (issued 10/09)

2010 Required Basis Reporting

Defined Value Gifts – Christian & Petter cases represent significant defeat of IRS            arguments that these clauses are against public policy

Graegin Notes – deductible when:
· the terms and interest rate are determined to be comparable to arms’ length loans (Tax Court liberal in this area)

· payment is certain (principal & interest)

· the loan is a genuine obligation of the estate

· the estate has a liquidity issue as of filing date and needs to borrow to pay a valid obligation

· the loan is really a loan - see Black v. Comm’r, 133 TC 15(2009) where purported loan was determined to be substantially indistinguishable from a partnership distribution.    

Family Limited Partnerships – still a priority audit item

National Program – audits done nationwide

FLP Appeals Settlements now Available at ETA Level

· Delegation Order 4-25 gives ETA’s the authority to “settle” FLP cases just like Appeals based upon the “hazards of litigation” using the Appeals settlement guidelines which have been updated effective October 2010 (7th Edition).  Recently authorized to go nationwide after a successful pilot program in Southern California.  Since this issue is an “Appeals Coordinated Issue” all settlement agreements must be approved by National Appeals FLP Coordinator, MaryLou Edelstein (as she does with all cases in the normal appeals process).  She must be also be contacted for initial approval to make certain case meets the guidelines of the delegation order.  
· Appeals “Ex Parte” prohibitions are suspended under this procedure

· The ETA gets to see the “un-redacted” appeals settlement guidelines

· This is a give an take situation where any settlement crafted must hold up to subsequent review by both Exam and Appeals management.

· The procedure is initiated by a letter offering this opportunity being mailed directly to the taxpayer (copy to the representative).  This is to make certain that the taxpayer is aware of this new procedure.
· The ETA can only use the appeals settlement guidelines during an approved procedure under Delegation Order 4-25.  They cannot be used to settle any other FLP cases.  The ETA only has access to the “FLP Settlement Guidelines” during the course of the negotiations under D.O. 4-25.  MaryLou gives the guidelines to the ETA once an agreement with the taxpayer is signed, but they must be returned after the case is settled.  ETA is under an ethical obligation not to use these guidelines or reveal them in any other cases.
· Agreement is obtained by having the taxpayer sign a Form 890 – AD at the exam level.  The differs from the usual Form 890 normally used in the field in preventing the taxpayer from later reopening a case for any reason (i.e. a new tax court case is decided after agreement is reached with a larger discount allowed under similar factual circumstances).  
· Advantage of this new procedure to the IRS is that it could eliminates unagreed cases going to 30 Day and 90 Day Letter status which is time consuming and expensive.  Advantage to taxpayer is that is could eliminate cost of going to appeals or tax court.  Another key point is that the taxpayer doesn’t forfeit any of their normal appeal rights – all stay 100% in tact.

Alternative Dispute Resolution
· Just want to make everyone aware of the taxpayer’s options under Publication 4167 titled “Introduction to Alternative Dispute Resolution.”  This describes the five methods of having a dispute heard in appeals in an expedited manner.  
· They are:  Fast Track Mediation, Fast track Settlement, Mediation, and Early Referral & Arbitration.

· There is also a procedure called “Post-Appeals Mediation” where the case has already gone through the Appeals process, but a mediator (appeal’s officer) is given the opportunity to reach an agreement before it goes to court.  Most commonly used in large case area, but would be available in E&G cases.

Voluntary Disclosure Practice

· It is the current practice of the IRS that a voluntary disclosure will be considered along with all other factors in the investigation in determining whether criminal prosecution  will be recommended.  This voluntary disclosure practice creates no substantive of procedural rights for taxpayers – it is simply a matter of internal IRS practice.  Taxpayers cannot rely on the fact that other similarly situated taxpayers may not have been recommended for criminal prosecution.  

· A voluntary disclosure will not automatically guarantee immunity form prosecution; however, a voluntary disclosure may result in prosecution not being recommended.

· There are four basic requirements for a successful voluntary disclosure:

· Disclosure must be timely (get to IRS before they get to you).  Too late if IRS has initiated a civil of criminal investigation of the taxpayer or received information from a third party (i.e. informant)

· Must be legal source income/assets (no drug money).

· Disclosure must be complete, honest and truthful (with regards to all activities on your return).  Can’t leave out anything required to be reported on that particular return.

· Taxpayer must pay all applicable taxes, interest and penalties.       

· Benefits of the Voluntary Disclosure Program

· IRS passes on criminal prosecution

· IRS will only go back six years in making you file amended/delinquent returns

· Reduced civil penalties (not guaranteed)

· You become compliant and don’t have to worry in the future about disclosing or using disclosed assets or sources of income

· To initiate a request for a voluntary disclosure in South Florida the individual to call is Special Agent Michael Kaufman at 954-423-7898.

· This is an ongoing practice and continues after the one time only IRS Offshore Income Reporting Initiative which terminated on October 15, 2009.

· There has been in recent years a vast expansion of the IRS efforts to curb the non-reporting of offshore assets by individuals and other entities.  To reflect this fact the IRS has created several “Global High Wealth Groups” focusing on unraveling the business structures and other investment vehicles created by wealthy taxpayers to avoid their tax obligations.  The LMSB Division of IRS has been renamed LB&I to reflect this change of direction.     
