
New Standards for Managing 

Life Insurance as an Asset



 Life Insurance is often integral to planning …, 

but is the last, largest, most-neglected asset. 

 Income Tax Free Death Benefit  

IRC Section 101(a)(1) states in general that “gross 

income does not include amounts received under a life 

insurance contract, if such amounts are paid by reason 

of the death of the insured.”

Situation

 Tax Deferred Growth of Cash Values 

Cash value increases in a life insurance policy are not 

taxed to the policyholder as long as the policy remains 

inforce. Theodore H Cohen v. Comm., 39 TC 1056 (1963); Abram Nesbitt, II 

v. Comm., 43 TC 629 (1965); IRC Reg. Sec. 1.446-1(c)(1)(ii).

Non Taxable Withdrawals

Withdrawals from life insurance contracts that are not 

modified endowments, are treated as a withdrawal of 

basis first, and are taxed only to the extent that they 

exceed basis. IRC Sec. 7702(f)(7)(B)(iii).

Non-Taxable Loans 

Loans from inforce insurance policies that are not 

modified endowments, are received income tax free. 

IRC Sec. 72(e)(5)(A)(i).



 Life Insurance is often integral to planning, but 

is the last, largest, most-neglected asset. 

 Few know what they are being charged and 

that these costs vary as much as 80%. 

 Few know what they are actually getting in 

performance.  

 Actual results fallen short of client 

expectations.  

 Product suitability based on “flavor of the day” 

marketing using hypothetical illustrations.

 Life Insurance is often integral to planning …, 

Situation



1. Cost of Insurance charges (COIs) for death 

benefits claims;

2. Policy expenses (E) for actuarial design, 

marketing, distribution, underwriting & 

administration; and

3. Investment earnings (i%) on premiums in excess 

of #1 and #2. 

COIs + E - i%

Despite a confusing variety of products & 

terminology, the performance of ALL life 

insurance products is a function of:

Product Suitability



New Guidance



2015? - Adopted and updated to address “…lack of 
uniform practice [resulting in] … illustrations that use an 
[apparently] identical crediting approach yet illustrate 
differing rates.”

1993 - “The goals … are to ensure that illustrations do 
not mislead purchasers of insurance and to make 
illustrations more understandable.”

Illustration Model Regulation



Illustration Model Regulation

 Help policyowners understand how a policy works.

 Calculate the sufficiency/adequacy of premiums.

 Establish a baseline for ongoing policy 

management.

 Incorporate in financial, estate, and/or cash flow 

planning.

 Compare cost or illustrated performance of 

different policies?

Proper Uses

 Compare cost or illustrated performance of 

different policies?



 Uniform Prudent Investor Act (UPIA) imposes 
new duties on life insurance fiduciaries:

Duty to Monitor. Subsections (a) through (d) apply 

both to investing and managing trust assets. “Managing” 

embraces monitoring, that is, the trustee’s continuing 

responsibility for oversight of the suitability of 

investments already made as well as the trustee’s 

decisions respecting new investments.

Uniform Prudent Investor Act (UPIA)



Duty to investigate. Subsection (d) carries forward the 

traditional responsibility of the fiduciary investor to 

examine information likely to bear importantly on the 

value or the security of an investment.

 Uniform Prudent Investor Act (UPIA) imposes 
new duties on life insurance fiduciaries:

Uniform Prudent Investor Act (UPIA)



SECTION 7. INVESTMENT COSTS: “a  
trustee may only incur costs that are appropriate 
and reasonable in relation to the assets, the 
purposes of the trust, and the skills of the trustee.”

 Uniform Prudent Investor Act (UPIA) imposes 
new duties on life insurance fiduciaries:

Uniform Prudent Investor Act (UPIA)



SECTION 2. RISK AND RETURN 
OBJECTIVES: “a trustee shall [have] an overall 
investment strategy [with] risk and return 
objectives reasonably suited to the trust” and 
“consider … the expected total return.”

 Uniform Prudent Investor Act (UPIA) imposes 
new duties on life insurance fiduciaries:

Uniform Prudent Investor Act (UPIA)



 New guidance: illustration comparisons are 
“misleading” …

Regulatory Guidance

FINRA Rule IM-2210-2(c): “It is inappropriate to 
compare a … life insurance policy with another product 
based on hypothetical performance…”

FINRA Rule 2210(d): “Any comparison… must disclose 
all material differences…including investment objectives, 
costs and expenses, [etc]…[because] omission… would 
cause the communications to be misleading.”



Regulatory Guidance

 New guidance: illustration comparisons 
“misleading”, “fundamentally inappropriate”…

FINAL REPORT OF THE TASK FORCE FOR 
RESEARCH ON LIFE INSURANCE SALES 
ILLUSTRATIONS: “Illustrations should not be used 
for comparative policy performance purposes” because 
doing so “is fundamentally inappropriate.”



Regulatory Guidance

 New guidance: illustration comparisons 
“misleading”, “fundamentally inappropriate”, 
and unreliable…

OCC Handbook:“This policy illustration is subject to a 
high degree of fluctuation.”



Case Law

 Litigation involving life insurance on the rise. 

Cochran v. ILIT Trustee

French v. ILIT Trustee

Larry King v. Insurance Broker

Micale v. ILIT Trustee

Schneider v. Attorney

Vagelos v. Stockbroker



 Financial Planning Association (FPA) formed in 
2011 a task force to define prudent selection 
and proper management of life insurance.  

 Best Practices Standards finalized at West Point 
in 2013 by representatives of most professions 
who have clients who own life insurance.  

• Largest Trust & Estates Law Firm

• Largest TPA of Trust-Owned Life Insurance

• Largest Association of CFP®s

• Leading Financial Planning University

• Largest Independent Distributors

 Applies the same universal decision‐making 
framework to life insurance that is already 
widely-accepted in the investment business.

Best Practice Standards



Best Practice Standards



Best Practice Standards

1. Define Roles

 Define Roles & Responsibilities of Each 
Decision Maker

 Confirms Each Decision Maker Understands 
their Roles and Responsibilities

 Addresses Perceived Conflicts of Interest



Best Practice Standards

2. Analyze Situation

 State Goals and Objectives

 Defines Decision-Making Framework

 Confers Tax Strategy with Tax Advisor

 Confers Legal Structure with Legal Advisor

 Confirms Insurability

 Confirms capacity to comply with Standards 
or Prudently Delegate



Best Practice Standards

3. Strategize

 R - Risk Tolerances of Client

 A - Assets & Asset Class Preferences

 T - Time Horizons

 E - Expected Outcomes



Best Practice Standards

4. Formalize Solutions

 Define Consistent with RATE

 Not constrained by compensation model, 
distribution channel, proprietary products, 
prevailing marketing practices, etc. 

 Is consistent with prevailing industry 
best-practices (i.e., avoids questionable 
practices). 

 Life Insurance Strategy Statement (LISS)



Best Practice Standards

5. Implement Plan

 Define Due Diligence Process/Criteria

 Financial Strength & Claims Paying Ability

 Cost Competitiveness

 Pricing Stability

 Cash Value Liquidity

 Historical Performance of Invested Assets 

Underlying Policy Cash Values

Benchmark Average Costs 

for Peer-Group Products80% Cost Variance
40%

40%

Worst-Available Rates & Terms

Best-Available Rates & Terms

WART

BART

Inforce Policy or 

Recommended 

Product



6. Monitor Plan

 Periodic Reports that Analyze Costs and 
Compare Performance with Objectives

 Perform Periodic Examinations for Conflicts 
of Interest

 Periodic Reviews of Decision Makers and 
Service Providers

Best Practice Standards



 Best Practice Standards for Life Insurance 

Stewardship



A Shot Across The Bow

 3 Questions to Ask about EVERY Policy Review

 Complementary Veralytic Report 

Take-Aways



Conclusions

 Life Insurance increasingly considered 

and/or promoted as an asset.  

 Following new guidance avoids “misleading”, 

“inappropriate”, and unreliable insurance 

industry practices.  

 Following new Best Practice Standards 

increases likelihood of meeting client 

expectations.  
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Veralytic is an independent life insurance research company based in 

Tampa, Florida. Veralytic provides objective, innovative research 

solutions to help reduce costs and risk, improve consistency, and 

document due diligence processes against possible lawsuits and 

regulatory requirements. Our research reports are based upon a 

patented "five star" rating system that benchmark suitability against 

an ever growing database. Veralytic has been endorsed by the New 

York Bankers Association (NYBA), accepted by the Financial Planning 

Association (FPA), reviewed by the chief regulatory body of the 

financial services industry, and trusted by financial advisors, brokers, 

and fiduciaries across the United States.

For more information: 

Barry D. Flagg, CFP®, CLU, ChFC, GFS™

bflagg@veralytic.com
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