UNIVERSITY OF MIAMI SCHOOL OF LAW
CENTER FOR ETHICS & PUBLIC SERVICE

ETHICAL IMPLICATIONS FOR THE TRUSTS & ESTATES LAWYER IN THE
DIGITAL AGE

Estate Planning Council of Greater Miami
February 16, 2017
Professional Responsibility & Ethics Program
Jan L. Jacobowitz, Esq., Program Director

Luisa Andonie, Intern

William Golden, Intern

RULES PACKET



TABLE OF AUTHORITIES
RULES REGULATING THE FLORIDA BAR:

Act |
e 4-1.1. Competence
e 4-1.6. Confidentiality
e 4-5.3. Responsibilities Regarding Nonlawyer Assistants
e 6-10.3. Minimum Continuing Legal Education Standards
Act 11

e 4-7.11. Application of Rules
e 4-7.12. Required Content

Act I11:
e 4-1.1. Competence
e 4-1.3. Diligence
e 4-1.6. Confidentiality of Information

ETHICS OPINIONS & OTHER:

Act I:

e Florida Ethics Opinion 12-3

e lowa Ethics Opinion 11-01

e Maine Bar Opinion #207

e California State Bar Formal Opinion 2010-179

e Florida Best Practices for Effective Electronic Communication
Act II:

e California State Bar Formal Opinion 2016-196
e New York State Bar Association Committee on Professional Ethics Opinion 967
e The Florida Bar Best Practices for Effective Electronic Communication



FLORIDA RULES OF PROFESSIONAL CONDUCT

Rule 4-1.1. Competence
(Changes effective January 1, 2017)

A lawyer must provide competent representation to a client. Competent representation requires
the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the
representation.

COMMENT

Legal knowledge and skill

In determining whether a lawyer employs the requisite knowledge and skill in a particular
matter, relevant factors include the relative complexity and specialized nature of the matter, the
lawyer's general experience, the lawyer's training and experience in the field in question, the
preparation and study the lawyer is able to give the matter, and whether it is feasible to refer the
matter to, or associate or consult with, a lawyer of established competence in the field in
question. In many instances the required proficiency is that of a general practitioner. Expertise in
a particular field of law may be required in some circumstances.

A lawyer need not necessarily have special training or prior experience to handle legal problems
of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a
practitioner with long experience. Some important legal skills, such as the analysis of precedent,
the evaluation of evidence and legal drafting, are required in all legal problems. Perhaps the most
fundamental legal skill consists of determining what kind of legal problems a situation may
involve, a skill that necessarily transcends any particular specialized knowledge. A lawyer can
provide adequate representation in a wholly novel field through necessary study. Competent
representation can also be provided through the association of a lawyer of established
competence in the field in question.

Competent representation may also involve the association or retention of a non-lawyer
advisor of established technological competence in the field in question. Competent
representation also involves safeguarding confidential information relating to the
representation, including, but not limited to, electronic transmissions and communications.
In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not
have the skill ordinarily required where referral to or consultation or association with another
lawyer would be impractical. Even in an emergency, however, assistance should be limited to
that reasonably necessary in the circumstances, for ill-considered action under emergency
conditions can jeopardize the client's interest.

A lawyer may accept representation where the requisite level of competence can be achieved by
reasonable preparation. This applies as well to a lawyer who is appointed as counsel for an
unrepresented person. See also rule 4-6.2.

Thoroughness and preparation



Competent handling of a particular matter includes inquiry into and analysis of the factual and
legal elements of the problem, and use of methods and procedures meeting the standards of
competent practitioners. It also includes adequate preparation. The required attention and
preparation are determined in part by what is at stake; major litigation and complex transactions
ordinarily require more extensive treatment than matters of lesser complexity and consequence.
The lawyer should consult with the client about the degree of thoroughness and the level of
preparation required as well as the estimated costs involved under the circumstances.

Maintaining competence

To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the
law and its practice, engage in continuing study and education, including an understanding of
the benefits and risks associated with the use of technology, and comply with all continuing
legal education requirements to which the lawyer is subject.

Rule 4-1.3. Diligence
A lawyer shall act with reasonable diligence and promptness in representing a client.

COMMENT

A lawyer should pursue a matter on behalf of a client despite opposition, obstruction, or personal
inconvenience to the lawyer and take whatever lawful and ethical measures are required to
vindicate a client's cause or endeavor. A lawyer must also act with commitment and dedication
to the interests of the client and with zeal in advocacy upon the client's behalf. A lawyer is not
bound, however, to press for every advantage that might be realized for a client. For example, a
lawyer may have authority to exercise professional discretion in determining the means by which
a matter should be pursued. See rule 4-1.2. The lawyer's duty to act with reasonable diligence
does not require the use of offensive tactics or preclude the treating of all persons involved in the
legal process with courtesy and respect.

A lawyer's workload must be controlled so that each matter can be handled competently.

Perhaps no professional shortcoming is more widely resented than procrastination. A client's
interests often can be adversely affected by the passage of time or the change of conditions; in
extreme instances, as when a lawyer overlooks a statute of limitations, the client's legal position
may be destroyed. Even when the client's interests are not affected in substance, however,
unreasonable delay can cause a client needless anxiety and undermine confidence in the lawyer.
A lawyer's duty to act with reasonable promptness, however, does not preclude the lawyer from
agreeing to a reasonable request for a postponement that will not prejudice the lawyer's client.
Unless the relationship is terminated as provided in rule 4-1.16, a lawyer should carry through to
conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific
matter, the relationship terminates when the matter has been resolved. If a lawyer has served a
client over a substantial period in a variety of matters, the client sometimes may assume that the
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lawyer will continue to serve on a continuing basis unless the lawyer gives notice of withdrawal.
Doubt about whether a client-lawyer relationship still exists should be clarified by the lawyer,
preferably in writing, so that the client will not mistakenly suppose the lawyer is looking after
the client's affairs when the lawyer has ceased to do so. For example, if a lawyer has handled a
judicial or administrative proceeding that produced a result adverse to the client and the lawyer
and the client have not agreed that the lawyer will handle the matter on appeal, the lawyer must
consult with the client about the possibility of appeal before relinquishing responsibility for the
matter. See rule 4-1.4(a)(2). Whether the lawyer is obligated to prosecute the appeal for the client
depends on the scope of the representation the lawyer has agreed to provide to the client. See rule
4-1.2.

Rule 4-1.6. Confidentiality of Information

(a) Consent Required to Reveal Information. A lawyer must not reveal information relating to
representation of a client except as stated in subdivisions (b), (c), and (d), unless the client gives
informed consent.

(b) When Lawyer Must Reveal Information. A lawyer must reveal confidential information to
the extent the lawyer reasonably believes necessary:

(1) to prevent a client from committing a crime; or

(2) to prevent a death or substantial bodily harm to another.

(c) When Lawyer May Reveal Information. A lawyer may reveal confidential information to
the extent the lawyer reasonably believes necessary:

(1) to serve the client's interest unless it is information the client specifically requires not to be
disclosed;

(2) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer
and client;

(3) to establish a defense to a criminal charge or civil claim against the lawyer based on conduct
in which the client was involved,

(4) to respond to allegations in any proceeding concerning the lawyer's representation of the
client;

(5) to comply with the Rules Regulating The Florida Bar; or

(6) to detect and resolve conflicts of interest between lawyers in different firms arising from the
lawyer's change of employment or from changes in the composition or ownership of a firm, but
only if the revealed information would not compromise the attorney-client privilege or otherwise
prejudice the client.
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(d) Exhaustion of Appellate Remedies. When required by a tribunal to reveal confidential
information, a lawyer may first exhaust all appellate remedies.

(e) Inadvertent Disclosure of Information. A lawyer must make reasonable efforts to prevent
the inadvertent or unauthorized disclosure of, or unauthorized access to, information relating to
the representation of a client.

(F) Limitation on Amount of Disclosure. When disclosure is mandated or permitted, the lawyer
must disclose no more information than is required to meet the requirements or accomplish the
purposes of this rule.

Rule 4-5.3. Responsibilities Regarding Nonlawyer Assistants

(a) Use of Titles by Nonlawyer Assistants. A person who uses the title of paralegal, legal
assistant, or other similar term when offering or providing services to the public must work for or
under the direction or supervision of a lawyer or law firm.

(b) Supervisory Responsibility. With respect to a nonlawyer employed or retained by or
associated with a lawyer or an authorized business entity as defined elsewhere in these Rules
Regulating The Florida Bar:

(1) a partner, and a lawyer who individually or together with other lawyers possesses comparable
managerial authority in a law firm, must make reasonable efforts to ensure that the firm has in
effect measures giving reasonable assurance that the person's conduct is compatible with the
professional obligations of the lawyer;

(2) a lawyer having direct supervisory authority over the nonlawyer must make reasonable
efforts to ensure that the person's conduct is compatible with the professional obligations of the
lawyer; and

(3) a lawyer is responsible for conduct of such a person that would be a violation of the Rules of
Professional Conduct if engaged in by a lawyer if the lawyer:

(A) orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

(B) is a partner or has comparable managerial authority in the law firm in which the person is
employed, or has direct supervisory authority over the person, and knows of the conduct at a
time when its consequences can be avoided or mitigated but fails to take reasonable remedial
action.

(c) Ultimate Responsibility of Lawyer. Although paralegals or legal assistants may perform the
duties delegated to them by the lawyer without the presence or active involvement of the lawyer,



the lawyer must review and be responsible for the work product of the paralegals or legal
assistants.

COMMENT

Lawyers generally employ assistants in their practice, including secretaries, investigators, law
student interns, and paraprofessionals such as paralegals and legal assistants. Such assistants,
whether employees or independent contractors, act for the lawyer in rendition of the lawyer's
professional services. A lawyer must give such assistants appropriate instruction and supervision
concerning the ethical aspects of their employment, particularly regarding the obligation not to
disclose information relating to representation of the client. The measures employed in
supervising nonlawyers should take account of the level of their legal training and the fact that
they are not subject to professional discipline. If an activity requires the independent judgment
and participation of the lawyer, it cannot be properly delegated to a nonlawyer employee.
Subdivision (b)(1) requires lawyers with managerial authority within a law firm to make
reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that
nonlawyers in the firm and nonlawyers outside the firm who work on firm matters act in a way
compatible with the professional obligations of the lawyer. See comment to rule 1.1 (retaining
lawyers outside the firm) and comment to rule 4-5.1 (responsibilities with respect to lawyers
within a firm). Subdivision (b)(2) applies to lawyers who have supervisory authority over
nonlawyers within or outside the firm. Subdivision (b)(3) specifies the circumstances in which a
lawyer is responsible for conduct of nonlawyers within or outside the firm that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer.

Nothing provided in this rule should be interpreted to mean that a nonlawyer may have any
ownership or partnership interest in a law firm, which is prohibited by rule 4-5.4. Additionally,
this rule does not permit a lawyer to accept employment by a nonlawyer or group of nonlawyers,
the purpose of which is to provide the supervision required under this rule. This conduct is
prohibited by rules 4-5.4 and 4-5.5.

Nonlawyers Outside the Firm

A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering legal services to
the client. Examples include the retention of an investigative or paraprofessional service, hiring a
document management company to create and maintain a database for complex litigation,
sending client documents to a third party for printing or scanning, and using an Internet-based
service to store client information. When using these services outside the firm, a lawyer must
make reasonable efforts to ensure that the services are provided in a manner that is compatible
with the lawyer's professional obligations. The extent of this obligation will depend on the
circumstances, including the education, experience and reputation of the nonlawyer; the nature of
the services involved; the terms of any arrangements concerning the protection of client
information; and the legal and ethical environments of the jurisdictions in which the services will
be performed, particularly with regard to confidentiality. See also rules 4-1.1 (competence), 4-
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1.2 (allocation of authority), 4-1.4 (communication with client), 4-1.6 (confidentiality), 4-5.4
(professional independence of the lawyer), and 4-5.5 (unauthorized practice of law). When
retaining or directing a nonlawyer outside the firm, a lawyer should communicate directions
appropriate under the circumstances to give reasonable assurance that the nonlawyer's conduct is
compatible with the professional obligations of the lawyer.

Where the client directs the selection of a particular nonlawyer service provider outside the firm,
the lawyer ordinarily should agree with the client concerning the allocation of responsibility for
monitoring as between the client and the lawyer. See Rule 1.2. When making this allocation in a
matter pending before a tribunal, lawyers and parties may have additional obligations that are a
matter of law beyond the scope of these rules.

Rule 4-7.11. Application of Rules

(a) Type of Media. Unless otherwise indicated, this subchapter applies to all forms of
communication in any print or electronic forum, including but not limited to newspapers,
magazines, brochures, flyers, television, radio, direct mail, electronic mail, and Internet,
including banners, pop-ups, websites, social networking, and video sharing media. The terms
“advertising” and “advertisement” as used in chapter 4-7 refer to all forms of communication
seeking legal employment, both written and spoken.

(b) Lawyers. This subchapter applies to lawyers, whether or not admitted to practice in Florida
or other jurisdictions, who advertise that the lawyer provides legal services in Florida or who
target advertisements for legal employment at Florida residents. The term “lawyer” as used in
subchapter 4-7 includes 1 or more lawyers or a law firm. This rule does not permit the unlicensed
practice of law or advertising that the lawyer provides legal services that the lawyer is not
authorized to provide in Florida.

(c) Referral Sources. This subchapter applies to communications made to referral sources about
legal services.

Rule 7-7.12. Required Content

(a) Name and Office Location. All advertisements for legal employment must include:

(1) the name of at least 1 lawyer, the law firm, the lawyer referral service if the advertisement is
for the lawyer referral service, or the lawyer directory if the advertisement is for the lawyer
directory, responsible for the content of the advertisement; and

(2) the city, town, or county of 1 or more bona fide office locations of the lawyer who will
perform the services advertised.
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(b) Referrals. If the case or matter will be referred to another lawyer or law firm, the
advertisement must include a statement to such effect.

(c) Languages Used in Advertising. Any words or statements required by this subchapter to
appear in an advertisement must appear in the same language in which the advertisement
appears. If more than 1 language is used in an advertisement, any words or statements required
by this subchapter must appear in each language used in the advertisement.

(d) Legibility. Any information required by these rules to appear in an advertisement must be
reasonably prominent and clearly legible if written, or intelligible if spoken.

Rule 4-7.13. Deceptive and Inherently Misleading Advertisements

A lawyer may not engage in deceptive or inherently misleading advertising.

(a) Deceptive and Inherently Misleading Advertisements. An advertisement is deceptive or
inherently misleading if it:

(1) contains a material statement that is factually or legally inaccurate;

(2) omits information that is necessary to prevent the information supplied from being
misleading; or

(3) implies the existence of a material nonexistent fact.

(b) Examples of Deceptive and Inherently Misleading Advertisements. Deceptive or
inherently misleading advertisements include, but are not limited to advertisements that contain:
(1) statements or information that can reasonably be interpreted by a prospective client as a
prediction or guaranty of success or specific results;

(2) references to past results unless such information is objectively verifiable, subject to rule 4-
1.14;

(3) comparisons of lawyers or statements, words or phrases that characterize a lawyer's or law
firm's skills, experience, reputation or record, unless such characterization is objectively
verifiable;

(4) references to areas of practice in which the lawyer or law firm does not practice or intend to
practice at the time of the advertisement;

(5) a voice or image that creates the erroneous impression that the person speaking or shown is
the advertising lawyer or a lawyer or employee of the advertising firm. The following notice,
prominently displayed would resolve the erroneous impression: “Not an employee or member of
law firm”;

(6) a dramatization of an actual or fictitious event unless the dramatization contains the following
prominently displayed notice: “DRAMATIZATION. NOT AN ACTUAL EVENT.” When an
advertisement includes an actor purporting to be engaged in a particular profession or


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005200&cite=FLSTBARR4-7.14&originatingDoc=N05B8B150749711E28B7AC6A683DCF70C&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005200&cite=FLSTBARR4-7.14&originatingDoc=N05B8B150749711E28B7AC6A683DCF70C&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)

occupation, the advertisement must include the following prominently displayed notice:
“ACTOR. NOT ACTUAL [ .... I

(7) statements, trade names, telephone numbers, Internet addresses, images, sounds, videos or
dramatizations that state or imply that the lawyer will engage in conduct or tactics that are
prohibited by the Rules of Professional Conduct or any law or court rule;

(8) a testimonial:

(A) regarding matters on which the person making the testimonial is unqualified to evaluate;

(B) that is not the actual experience of the person making the testimonial;

(C) that is not representative of what clients of that lawyer or law firm generally experience;

(D) that has been written or drafted by the lawyer;

(E) in exchange for which the person making the testimonial has been given something of value;
or

(F) that does not include the disclaimer that the prospective client may not obtain the same or
similar results;

Rule 4-7.14. Potentially Misleading Advertisements

A lawyer may not engage in potentially misleading advertising.

(a) Potentially Misleading Advertisements. Potentially misleading advertisements include, but
are not limited to:

(1) advertisements that are subject to varying reasonable interpretations, 1 or more of which
would be materially misleading when considered in the relevant context;

(2) advertisements that are literally accurate, but could reasonably mislead a prospective client
regarding a material fact;

(3) references to a lawyer's membership in, or recognition by, an entity that purports to base such
membership or recognition on a lawyer's ability or skill, unless the entity conferring such
membership or recognition is generally recognized within the legal profession as being a bona
fide organization that makes its selections based upon objective and uniformly applied criteria,
and that includes among its members or those recognized a reasonable cross-section of the legal
community the entity purports to cover;

(4) a statement that a lawyer is board certified, a specialist, an expert, or other variations of those
terms unless:

(A) the lawyer has been certified under the Florida Certification Plan as set forth in chapter 6,
Rules Regulating the Florida Bar and the advertisement includes the area of certification and that
The Florida Bar is the certifying organization;

(B) the lawyer has been certified by an organization whose specialty certification program has
been accredited by the American Bar Association or The Florida Bar as provided elsewhere in
these rules. A lawyer certified by a specialty certification program accredited by the American
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Bar Association but not The Florida Bar must include the statement “Not Certified as a Specialist
by The Florida Bar” in reference to the specialization or certification. All such advertisements
must include the area of certification and the name of the certifying organization; or

(C) the lawyer has been certified by another state bar if the state bar program grants certification
on the basis of standards reasonably comparable to the standards of the Florida Certification Plan
set forth in chapter 6 of these rules and the advertisement includes the area of certification and
the name of the certifying organization.

In the absence of such certification, a lawyer may communicate the fact that the lawyer limits his
or her practice to 1 or more fields of law; or

(5) information about the lawyer's fee, including those that indicate no fee will be charged in the
absence of a recovery, unless the advertisement discloses all fees and expenses for which the
client might be liable and any other material information relating to the fee. A lawyer who
advertises a specific fee or range of fees for a particular service must honor the advertised fee or
range of fees for at least 90 days unless the advertisement specifies a shorter period; provided
that, for advertisements in the yellow pages of telephone directories or other media not published
more frequently than annually, the advertised fee or range of fees must be honored for no less
than 1 year following publication.

(b) Clarifying Information. A lawyer may use an advertisement that would otherwise be
potentially misleading if the advertisement contains information or statements that adequately
clarify the potentially misleading issue.

Rule 6-10.3. Minimum Continuing Legal Education Standards
(Changes effective January 1, 2017)

(a) Applicability. Every member except those exempt under subdivision (c) of this rule
must comply and report compliance with the continuing legal education requirement. Members
must apply for and receive approval by the bar of an exemption from compliance and
reporting of continuing legal education under subdivisions (c)(1) through (c)(3) of this rule.
Members described in subdivisions (c)(4) through (c)(6) of this rule are automatically
exempt from compliance and reporting of continuing legal education.

(b) Minimum Hourly  Continuing Legal Education Requirements. Each
member must complete a minimum of 33 credit hours of approved continuing legal education
activity every 3 years. Five of the 33 credit hours must be in approved legal ethics,
professionalism, bias elimination, substance abuse, or mental illness awareness programsand 3
of the 33 credit hours must be in approved technology programs, which are included in, not
in addition to, the regular 33 credit hour requirement. If a member completes more than 33
credit hours during any reporting cycle, the excess credits cannot be carried over to the next
reporting cycle.
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(c) Exemptions. Eligibility for an exemption, in accordance with policies adopted under this
rule, is available for:

(1)—(4) [No Change]

(5) justices of the Supreme Court of Florida and judges of the district courts of appeal, circuit
courts, and county courts, and other judicial officers and employees as designated by the
Supreme Court of Florida; and,

(6) [No Change].

(d) Course Approval. Course approval is set forth in policies adopted pursuant to this rule.
Special policies will be adopted for courses sponsored by governmental agencies for employee
attorneys that exempt these courses from any course approval fee and may exempt these courses
from other requirements as determined by the board of legal specialization and education.

(e) Accreditation of Hours. Accreditation standards are set forth in the policies adopted under
this rule. Any course presented, sponsored or approved for credit by an organized integrated
or voluntary state baris deemed an approved course for purposes of this rule if the course meets
the criteria for accreditation established by policies adopted under this rule.

(f) Full-time Government Employees. Credit hours will be given full-time government
employees for courses presented by governmental agencies. Application for credit approval may
be submitted by the full-time government attorney before or after attendance, without charge.

(9) Skills Training Preadmission. The board of legal specialization and education may approve
for CLER credit a basic skills or entry level training program developed and presented by a
governmental entity. Credit earned through attendance at an approved course developed and
presented by a governmental entity is applicable under subdivision (b) of this rule if
taken within 12 months prior to admission to The Florida Bar.
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