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I. What Happened to My Inheritance?
a. This outline considers criteria for proving undue influence in the procurement of lifetime gifts.  Undue influence in the procurement of a will is not considered except in comparison to lifetime gifts. 

b. After death, the Personal Representative and the rightful heirs often have to deal not only with the death of a loved one, but the realization that the decedent’s assets were depleted during the decedent’s life.

c. Faced with evidence that the estate has been depleted, the Personal Representative as part of its duty to marshal assets must determine what happened to the assets.

d. Once it is clear that the decedent was not provably incapacitated and assets were not spent or provably stolen (e.g., forged checks) but were gifted away by lifetime (“inter-vivos”), the Personal Representative must decide whether the facts justify a legal challenge to recapture the assets on a theory of undue influence.
II. Definition of Undue Influence
a. “[u]ndue influence comprehends overpersuasion, coercion, or force that destroys or hampers the free agency and will power of the testator.”  Newman v. Smith, 82 So. 236 (Fla. 1919).
b. “To constitute undue influence the mind … must be so controlled or affected by persuasion or pressure, artful, or fraudulent contrivances, or by the insidious influences of persons in close confidential relations with him, that he is not left to act intelligently, understandingly, and voluntarily, but … subject to the will or purposes of another. … The rule seems to be well settled that undue influence justifying the setting aside of a will, deed, or other contract must be such as to dethrone the free agency of the person making it and rendering his act the product of the will of another instead of his own.”  (Citation omitted). In re Starr’s Estate, 253 So.2d 697 (Fla. 1971).

III. Presumption and Burden of Proof
a. “[i]t is established in Florida that if a substantial beneficiary under a will occupies a confidential relationship with the testator and is active in procuring the contested will, the presumption of undue influence arises.” In re Estate of Carpenter 253 So.2d 697 (Fla. 1971)
b. The Carpenter presumption has been extended to inter-vivos transfers.  See, e.g., Cripe v. Atlantic First National Bank of Daytona Beach, 422 So.2d 820 (Fla. 1982)
c. § 733.107(2) clarifies that the presumption of undue influence is a presumption shifting the burden of proof. 
  As a result, once the plaintiff has met the Carpenter presumption of undue influence, the burden of proving that undue influence did not take place is shifted to the beneficiary/donee. 

d. The standard of proof that must be met in an undue influence case is preponderance (greater weight) of the evidence.  The evidence considered is generally circumstantial - the Carpenter court “acknowledge[s] that undue influence is rarely susceptible of direct proof, primarily because of the secret nature of the dealings between the beneficiary and the testator, and because of the death of one of the principals to the transaction, the testator.”  
e. “[T]he degree of proof necessary to invalidate a will is much greater than that required to set aside a gift inter vivos.” Rich v. Hallman, 143 So. 292 (Fla. 1932)
IV. Preliminary Factors Indicating Undue Influence In Inter-Vivos Gifts
a. Presumption arises once a confidential relationship between the donor and the donee and active procurement of the gift are proven.
b. “’[a]ctive procurement’ and ‘confidential relationship’ are legal concepts operating within a broad sphere of factual situations.  Within this sphere, the trier of fact is vested with discretion to determine whether or not the facts show active procurement and/or a confidential relationship.” Carpenter
c. Almost any position of trust is a confidential relationship.
d. Carpenter also contains a list of criteria to be considered in determining active procurement of a will.
  
e. Since the same facts are used to prove undue influence as are used to show active procurement, the beneficiary needs to consider these same factors once the presumption is applied.
f. However, the Carpenter factors are specific to wills and are of little use in the inter-vivos gift context, and no list of indicia of active procurement for such gifts has ever been adopted.
g. A review of cases shows clear patterns of factors relied on by courts
h. No one factor is determinative, and in many cases different factors lead to conflicting inferences that are then weighed by the court.  
V. The Personal Representative’s Burden
a. Undue influence is well defined and the indicia of undue influence in the procurement of a will are well known.

b. However, courts have not enunciated generally applicable indicia of undue influence for lifetime gifts.

c. The Personal Representative is left without any commonly accepted, easy to apply, standards to apply to the facts.

d. The Personal Representative bears a great risk, whether it acts or doesn’t act.

i. Beneficiaries may sue the Personal Representative if no effort is made to recover assets.

ii. However, beneficiaries may sue the Personal Representative if an ill-considered challenge runs up expenses and fails to recover assets.

VI. Guidance for the Personal Representative
a. While the facts involving potential undue influence are always unique, a shorthand summary of easy to apply standards may help the Personal Representative decide whether to challenge gifts and may help the beneficiaries decide whether to force the issue.

b. Rightful gift recipients can also use these factors to structure a gift to avoid a later challenge.
VII. Additional Factors Indicating Undue Influence In Inter-Vivos Gifts
a. The Donee’s Level of Involvement in the Donor’s Affairs
i. Was the donee writing checks for the donor?
ii. Was the donee balancing the donor’s checkbook
iii. Was the donee involved in a change of attorney, doctor, accountant, stockbroker, etc.?
iv. Generally, the greater the involvement, the greater the inference of active procurement.
v. If there was nothing unnatural or manipulative about the relationship, however, evidence of a donee’s substantial involvement may be interpreted in a favorable manner.  Such involvement may instead provide an explanation for the donor’s generosity.  This conclusion is particularly likely if the donee took care of the donor while the eventual challengers did nothing to help.  
b. The Donee’s Level of Involvement in the Actual Gift in Question 
i. Did the donee provide transportation to the bank, attorney, etc.?
ii. Was the donee present at the time of the transfer?
iii. Did the donee solicit the gift?
c. The Relationship of the Donee to the Donor as Compared to the Natural Objects of the Donor’s Bounty
i. A gift at the expense of family members raises a red flag.
ii. The closer the relationship of the family the more likely that undue influence will be found for a gift to a non family member.  
iii. Strained relationship with family members provides a neutral explanation for a gift to a non family member.
iv. A gift to a mistress at the expense of a spouse is especially disfavored.
d. The Secrecy or Openness of the Transaction
i. A secret transfer is more suspect than an open one.
ii. Telling family about a gift at the time it is made makes the gift more difficult to challenge.  Would reporting the gift on a gift tax return make a gift more open?
e. The Effect of the Transfer on the Donor’s Pre-Existing Estate Plan 
i. A transfer may be given greater scrutiny if it disrupts a longstanding estate plan.
f. The Physical Health and Mental Acuity of the Donor at the Time of the Gift
i. If a donor has diminished mental acuity (though competent), a mere suggestion by a dominant party may be sufficient to show active procurement.
ii. Medical history may be reviewed to determine acuity in spite of evidence of voluntariness.
iii. The donor’s medications may be reviewed for their impact on the donor’s acuity.
iv. On the other hand, a showing of particular sharpness of mind and strength of will may be used to refute an inference of undue influence.
v. The physical condition of the donor may be considered as an indication of mental acuity or of the dependant nature of an elderly donor of limited mobility and ability to care for himself
vi. Of course, even a donor in full control of his or her faculties may be unduly influenced.
VIII. Conclusion
a. Rightful heirs and personal representatives need more guidance than the courts have previously offered if they are to be able to determine whether inter-vivos transfers were procured by undue influence.  Similarly, rightful donees could benefit from additional clarity when structuring gift transfers.  Absent further judicial clarification, rightful heirs, personal representatives, and rightful donees can use the six factors listed above as a map, however imperfect, to guide them in this otherwise poorly charted territory.
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� Note that a trustee may not, after the settlor’s death, challenge on undue influence grounds the settlor’s revocation of an inter vivos revocable trust.  MacIntyre v. Wedell, 12 So.3d 273 (Fla. 4th DCA 2009).  In some circumstances this gives a wrongdoer a free pass – but in other circumstances there will be other transfers or documents which may be challenged.





� In In re Guardianship of Rekasis, 545 So.2d 471 (Fla. 2d DCA 1989), the court determined that the statute of limitations on undue influence does not begin to run until the influence ends and the person influenced or someone on their behalf should have been aware of the cause of action.


� This statute, recently adopted, greatly strengthens an undue influence claim.  The Carpenter court noted that “[b]ecause it is frequently as difficult to disprove undue influence as to prove it, the practical effect to shifting the burden of proof is to raise the presumption virtually to conclusive status and require a finding of undue influence….”


� Though F.S. § 733.107 applies by its terms only to undue influence in wills, its clear statement of public policy, together with the Florida Supreme Court’s confirmation that undue influence rules for wills also apply to trusts (see, e.g., Cripe), make it very likely that the statute applies also to inter-vivos gifts.  See Steven G. Nilsson, Florida’s New Statutory Presumption of Undue Influence, Florida Bar Journal, February 2003.  If F.S. § 733.107 is determined not to apply, the Carpenter presumption imposes on the donee only a burden of coming forward with a reasonable explanation for his or her actions.  





� These indicia consist of “(a) presence of the beneficiary at the execution of the will; (b) presence of the beneficiary on those occasions when the testator expressed a desire to make a will; (c) recommendation by the beneficiary of an attorney to draw the will; (d) knowledge of the contents of the will by the beneficiary prior to execution; (e) giving of instructions on preparation of the will by the beneficiary to the attorney drawing the will; (f) securing of witnesses to the will by the beneficiary; and (g) safekeeping of the will by the beneficiary subsequent to execution.”
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