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Questions

10. How can | use a revocable trust to avoid peolmat yet not transfer assets into the trust
during lifetime?

9. My client is a widow, and she wants to give ben a general durable power of attorney but
she doesn’t want her son to be able to exerciseptiveer unless she’s really incompetent.
Durable powers of attorney are presently exercesadohd the durable power of attorney statute
prohibits springing powers of attorney. How cactomplish what my client wants to do?

8. How can you draft an irrevocable life insuratreest so that it can be amended or revoked at
any time?

7. My client has a closely held business that hets/to preserve for his descendants after his
death. He created an irrevocable life insurangst twhich owns an insurance policy to make

tax-free cash available to pay the estate tax enctbsely held business interests. How do |

know that the personal representatives of theeestdlt actually get their hands on the cash from

the life insurance proceeds that will be paid t® tfustee of the irrevocable life insurance trust,

so that the personal representatives can use Hslt t pay estate taxes? What if the

beneficiaries of the life insurance trust demanrat tihe trustee invest the cash in marketable
securities and bonds, and tell the trustee thgtwhk sue it for breach of fiduciary duty if it es

the cash to purchase illiquid minority interestsha closely held business?

6. My client wants me to create an irrevocablattfor her children that won't be included in
her gross estate when she dies, but which willdfeative for income tax purposes so that she
can pay the income taxes on the trust income apdataains without incurring gift tax and
which will allow the trust to grow on an income taee basis. What's the easiest and best way
to do this?

5. I'm doing a prenuptial agreement for the peradio has all the money. He wants his fiancé
to waive her rights to alimony and separate prgpend in exchange he wants to make some
provisions for her that will give her some finan@acurity in the event of divorce or his death.
Is there a “win-win” way for him to set aside amtifor her which he can control without really
giving her anything until the time comes? If héesseside money for her and she dies while they
are married, is there a way that he can benefih fndhat he gave her without paying estate tax?
Are there any income tax problems we need to bearoed with?



4. My client is divorced, and his former wife fetex-wife from hell. They have a minor child
who is ten years old. My client lives in a verypersive house which he owns in his sole name.
| told him that if he dies now, title will vest aumatically in his minor child’s name because of
the Florida homestead provisions, and that mostylikis ex-wife will move into the house as
the child’s guardian, and will control the sale ggeds if she gets guardianship court approval to
sell the house. My client got really upset wheoldl him this, and said that | have to come up
with something to avoid this. But my client dodgsmant to give up sole ownership of his house,
he doesn’t want to lose his homestead protectiom fcreditors, and he doesn’t want to lose the
cap on annual increases in his real property tax@sh he has under the Save Our Homes
amendment. How can | get my client out of thisatiibn without him losing his own homestead
benefits?

3. My client wants to create a QTIP marital dedurctrust when he dies that will be for the
benefit of his wife during her lifetime, and forshthildren after his wife’s death, but he doesn’t
want his children to get trust accountings or toabk to interfere with the trust administration
during his wife’s lifetime. Really, he would preférat his children not even know about the
existence of the trust until his wife dies. Isrtha way to do what my client wants?

2. I'm a lawyer and I've done estate planning wimkmy client for a number of years. Over
that time I've developed a really strong undersiagnaf my client’'s family relationships and
testamentary wishes. Just recently my client asked | would serve as personal representative
of my client’'s estate when my client dies. | rgain the most qualified person to serve under
the circumstances. Can | just draw a simple cbtlicmy client’s will that designates me as
personal representative?

1. A young doctor is killed in a horrific car chag which a drunk driver ran a red light. An
investigation showed that the driver’'s side airbghe car failed to deploy due to a faulty
design, and that the husband might have surviveddcident (although with severe injuries) if
the airbag had worked properly. The husband wagav&ad by his wife and their one minor
child. The wife retains a personal injury lawyerring a wrongful death suit against the drunk
driver, the drunk driver's insurance company, ahd manufacturer of the automobile. The
personal injury lawyer brings a probate attorneyoiropen an estate administration proceeding
so that a personal representative can be appototduting the wrongful death action. The
husband had only recently started his medical pe&cand he owed substantial amounts for
student loans, so his estate is actually insolvérite personal injury attorney tells the probate
attorney that the case will almost certainly sdtiledamages between fifteen and twenty million
dollars. Because death was immediate, there wagamo and suffering, and no medical
expenses, and so damages payable to the estateewilinimal. The damages payable to the
wife and child belong to them under Florida lawt tmthe decedent’s estate, and because the
husband’s estate is insolvent, there will be natestax. The personal injury attorney believes
that the damages will be apportioned equally betvibe wife and the minor child (and probably
with a structured settlement for the minor chilgstion). The probate attorney does not handle
tax matters. Should the probate attorney haveeatabngagement letter? If so, what should it
say?



Answers

Answer 10. Set up the client’s accounts so that they aralplayon death to the trustee of the
client’s revocable trust. See Florida Statutesice®55.82 (pay on death accounts) and Chapter
711 (the Florida Uniform Transfer-on-Death SecuRsgistration Act).

Answer 9. Have the client execute the durable power afria¢ty but deliver all copies to an
escrow agent, to be held in escrow until conditispscified by the client have been satisfied.
The following is an example of such an arrangement.

Escrow Agreement and Directions
I, Client's Name, have executed a durable powerttwirney today, which names my son

as my attorney-in-fact. It is my wibht as long as | am alive and able to
manage my own affairs, the power of attorney gihtdemy son shall not be exercised by him.

Therefore, | am delivering all original powersaiforney executed by me today naming
my son as my attorney-in-fact, to the law firm oédRerling & Associates, 1 Camino de los
Ladrillos Amarillos, Coral Gables, Florida 33134, lie held in escrow by that firm as Escrow
Agent upon the following terms. The Escrow Agemtlsrelease all of the original powers of
attorney held by it to my son upon receipt of delesigned by two physicians practicing in
Miami-Dade County, Florida stating that they haxarained me and that | am unable to manage
my personal affairs or assets because of a menfdiysical impairment (whether temporary or
permanent in nature). The Escrow Agent will hagednty or responsibility to monitor whether
| am able to manage my personal affairs or assetsy question the correctness of any such
statement by the physicians, or to monitor how iy exercises the authority | have given to
him, and the Escrow Agent will not be liable to ang for my son’s use of (or failure to use) the
power of attorney | have given to him.

This agreement is executed by me on March 21,.2013

Client’'s Name

Accepted by Escrow Agent on March 21, 2013.

By:

Answer 8. Grant a limited power of appointment in the trunstrument to someone other than
the settlor which will allow the powerholder to &t the trust assets to another trust without
tax consequences to the powerholder. This tecknigjdiar more flexible than relying on trust

decanting. The following is an example of suchr@vsion.



During my lifetime while my husband and | are medrto each other, and after my death
(but only if he survives me as my husband) durirgglifetime and upon his death, my husband
(in his individual capacity and not as Trustee) nake gifts from the trust estate, subject to the
following rules.

(a) He can make gifts to anyone who would be an dtelaw of his if he died then,
intestate, and a resident of the State of Florittdeu Florida law then in effect. For this purpose
the term “heir” includes a person who would actuatherit from my husband, and it includes
the descendants of that person, but it does nhtdaany other person who is a remote heir who
would inherit only if a more direct heir were desed or disclaimed an intestate interest. The
gifts can be outright or in trust.

(b) My husband cannot make gifts to himself, lsg&age, his creditors, or the creditors of
his estate.

(c) My husband can make gifts to a trust for tbadjit of one or more of his heirs and in
which he also has a beneficial interest, but omlyhe trust satisfies all of the following
requirements.

(c)(1) The trust may permit distributions to mysband or for his benefit but only
if limited for his health, education, support, caimenance.

(c)(2) The trust must prohibit distributions imscharge of my husband’s legal
support obligations.

(c)(3) The trust must give my husband the comiguight (exercisable by him
alone) to appoint all or any part of the trust est® any one or more of my descendants as
beneficiaries of the trust, whether or not he asright to appoint any part of the trust estate to
other persons.

(c)(4) The trust must prohibit my husband fronp@ipting the trust assets to
himself, his creditors, his estate, and the cresliod his estate.

(d) My husband can make gifts under this claudg while he is alive and while we are
married to each other.

Answer 7. Have the client individually, the trustee of hevocable trust (which probably is the
client alone), and the trustee of the irrevocalifie insurance trust enter into an agreement
requiring the trustee of the life insurance trustpurchase assets from the client's estate or
revocable trust. The following is a simple examgfisuch an agreement.

Stock Purchase Agreement

This Agreement is entered into between Joe Snmthyidually (“Joe”) and as grantor
and sole trustee of the Joe Smith Revocable Livimgst dated March 21, 2013 (“Joe’s
Revocable Trust”), and Sally Smith, as trusteenef$mith Family 2013 Irrevocable Trust dated
March 21, 2013 (the “2013 Insurance Trust”), on éfa21, 2013.



1. Definitions. The following terms used in this Agreent have the meanings set
forth below.

a. “Smith Companies” means ; any other cowyppéich is related to any of those
companies within the meaning of Internal Revenu&eCeection 267; and any corporation,
partnership, company or other type of entity in ebhdoe, his wife, or any of their descendants
collectively own (directly or indirectly) ten pentieor more of the equity interests or ten percent
or more of the voting or managerial rights.

b. “Bona fide sale” means a transfer that is mad& be made pursuant to a legally
binding written agreement with a third party to ghase all or a portion of shares of stock owned
by a shareholder, which written agreement mustdrgirngent upon the options to purchase or
participate in a sale as provided in this Agreemektta minimum, the third party must place in
escrow as earnest money at least fifty percenh@®fproposed purchase price to be paid for the
selling shareholder’s shares and must provide ewigvidence of the third party’s financial
ability to complete the purchase of the shares.

c. “Fair market value” with respect to sharestotk of the Smith Companies means the
value determined by an independent appraiser wettognized credentials in the field of
valuation of closely held businesses mutually setéby the selling shareholder and the trustee
of the 2013 Insurance Trust, determined in the samaener used (or that would be used) to
determine the value of those shares for federalteestnd gift tax purposes. If an independent
appraiser cannot be selected by mutual agreemeiiitthe fiduciary of the selling shareholder is
also the sole trustee of the 2013 Insurance Twust, shall be appointed by a court having
jurisdiction over the selling shareholder. The Bn@ompanies, or the one or ones of them that
are being appraised, shall pay the cost of theaggadr

d. “Stock in the Smith Companies” includes alltarof ownership interests in the Smith
Companies, such as shares of stock in corporatgameral and limited partnership interests in
partnerships, membership interests in limited ligbcompanies, and any other form or interest
of equity ownership.

e. “Third party” means a person (or entity or tywgho is not related to Joe, or any of his
descendants within the meaning of Internal Revé&nge section 267.

f. “Transfer” means to sell, pledge, assign, difistribute or otherwise dispose of or
transfer stock in any manner. |If a trust is tharsholder, a “transfer” for purposes of this
Agreement occurs if there is a change in the teribe trust or in circumstances which results
in the individuals who are the primary beneficiarigf the trust no longer being the primary
beneficiaries or the persons currently servinguastée no longer serving as trustee.

2. Background. Joe is married to Mary Smith. Sadlyheir daughter. In addition,
they have two other children: Jim and Julia.

Joe individually or as trustee of Joe’s Revocablest owns stock in the Smith
Companies. He has determined that the long teterests of his family and the Smith
Companies will be served best if ownership and mameent of the Smith Companies are
maintained in one or more trusts under common obfudr the benefit of his family.



Joe has designated Joe’s Revocable Trust as tleiags beneficiary of his estate in his
last will and testament. Joe’s Revocable Trushasxistence on the date of execution of this
Agreement provides for the trust assets to be dd/igbon Joe’s death into two separate trusts if
Mary survives him. One trust will use Joe’s remagnfederal estate tax unified credit, and the
other trust is intended to qualify for the fedezatate tax marital deduction, so that there should
be no estate tax owed on Joe’s death.

When Joe and Mary have both died, all of the adsdtsin trust under Joe’s Revocable
Trust (and the trusts created under it) will betrthsted to the trustee of the 2013 Insurance
Trust, to be divided among Joe’s descendants. Eaate set aside for a descendant will be held
in trust for the benefit of that descendant bytthetee of the 2013 Insurance Trust.

The 2013 Insurance Trust owns or may own insurgmeies that will pay death
benefits upon the death of Joe or Mary or upordéeth of the survivor of them. It is likely that
there will be significant liquidity needs when batbe and Mary have died, to pay estate taxes
and administration expenses, especially becaugbeotoncentrated holdings of stock in the
Smith Companies held in Joe’s Revocable Trust. déath benefits to be collected on the
insurance policies held in the 2013 Insurance Twiktbe an important source of liquid funds
that can be used to pay those taxes and expemgkeasa of those funds to purchase stock from
Joe’s Revocable Trust will preserve ownership ef$imith Companies within Joe’s family.

The parties are entering into this Agreement tguire the 2013 Insurance Trust to
purchase stock of the Smith Companies from Joés &state, and Joe’s Revocable Trust (and
the trusts created under it), and to create alle@ahding and enforceable obligation on the
fiduciaries of Joe’s estate and those trusts {dlsat stock, as provided below.

Joe has named Sally to serve as a personal refaBge of his estate and as a trustee of
Joe’s Revocable Trust upon his death. Joe hasorzgd and directed his personal
representatives and the trustees of Joe’s Revodabst and the 2013 Insurance Trust to enter
into the transactions governed by this Agreemeam, e has intentionally named those persons
to serve in those fiduciary capacities becauseasechnfidence they will carry out his intentions.
The performance by Joe’s personal representativéshmse trustees of their obligations under
this Agreement will not be voidable or subject lmkbenge because the same persons may serve
in several of those fiduciary capacities.

3. Right of First Refusal After Joe’s Death. Begimnion Joe’s death, as long as
any shares of stock of the Smith Companies are &glgart of Joe’s estate, Joe’s Revocable
Trust, or any trust created under Joe’s last wil &estament or Joe’s Revocable Trust, no such
shares can be transferred except in accordancetvettollowing provisions.

a. Notice. The personal representatives orgessproposing to transfer shares of stock
of the Smith Companies must give the trustees ef2013 Insurance Trust not less than 180
days advance written notice of any proposed transfed must notify them of all terms and
conditions of the proposed transfer, including phiee (if any) and the identity of the proposed
transferee (and in the case of a transfer to afeage that is not an natural person, must disclose
all beneficial interests in the transferee). Troerrect, and complete copies of all documents



setting forth the terms and conditions of the pegabtransfer must accompany the notice, or the
notice will be void.

b. Bona fide sale. If the proposed transferl®@aa fide sale to a third party, the trustees
of the 2013 Insurance Trust will have the rightparchase all or any portion of the stock
proposed to be transferred upon the same termsatitions as the proposed offer.

c. Exception for Certain Transfers. The provisiof this clause 3 will not apply to a
distribution made by the personal representatife¥oe’s estate to fund a residuary bequest to
the trustees of Joe’s Revocable Trust; to the dasstof Joe’s Revocable Trust in making
distributions to fund bequests to continuing trystech as a marital deduction trust or a trust to
use Joe’s unified credit); or to a sale to the 2bisirance Trust as provided in clause 4. The
provisions of this clause 3 will otherwise applythe personal representatives of Joe’s estate and
the trustees of Joe’s Revocable Trust, includimgliig bequests that are to be distributed free of
trust, and they will apply to trustees receivingjbests.

d. Certain Transfers During Mary’s Lifetime. dftransfer other than a bona fide sale to
a third party is proposed to be made during Mafyj&time from a trust that was elected to
qualify for the federal estate tax marital deduct{m whole or in part) the trustees of the 2013
Insurance Trust will have the right to purchaseoallany portion of the stock proposed to be
transferred at fair market value. The trusteeshef 2013 Insurance Trust shall pay the full
purchase price in cash at closing. If the fairketiwalue of the shares purchased by the trustees
of the 2013 Insurance Trust as of the date of @selis finally determined for federal estate and
gift tax purposes to be worth more or less thanpinehase price paid, the number of shares
transferred shall be reduced or increased (asdbe may be) to reflect the correct number of
shares that should be transferred based upon tobbgse price paid.

e. Closing Date. The trustees of the 2013 Immealrust will set the closing date for
any shares elected to be purchased. The closisganaur within the period of the notice of the
proposed transfer, or (if applicable) within 60 slafter the completion of the appraisal of fair
market value if that occurs after the notice perigdess extended by agreement of the parties.

f. Continuing Restriction. If the trustees oéth013 Insurance Trust do not purchase all
of the shares proposed to be transferred by theatigm of the deadline for closing, the balance
of those shares may be transferred to the propwaadferee but only on the same terms and
conditions set forth in the original notice to ttrastees of the 2013 Insurance Trust. If the
proposed transfer is not completed within 60 ddies &xpiration of the deadline for closing, the
restrictions on transfer under this clause 3 wiplst again to the shares not transferred.

4, Mandatory Purchase by Insurance Trusts. Whendwertrustees of the 2013
Insurance Trust collect benefits from life insurarmlicies held on the lives of Joe or Mary,
they shall be obligated to use all of those besdfit purchase shares of stock of the Smith
Companies (and the parties to this Agreement owtiiage shares will be obligated to sell those
shares), as follows.

a. Purchase by 2013 Insurance Trust. The trusfe® 2013 Insurance Trust shall use
all such benefits collected by them first to pusshall such shares with voting rights held as part




of Joe’s estate; then next, all such shares witingaights held as part of Joe’s Revocable Trust
upon his death prior to those shares being uséghtbbequests made in Joe’s Revocable Trust;
then next, if Mary survives Joe, all such shardah woting rights held as part of the trust created
for Mary under Joe’s Revocable Trust which wastel&¢in whole or in part) to qualify for the
estate tax marital deduction; then next, all sutdres with voting rights held under any other
provisions of Joe’s Revocable Trust. If death fisheemain after purchasing shares with voting
rights as provided above, the trustees of the 2@%8rance Trust shall use the remaining
benefits to purchase shares without voting rightthé same order of priority listed above.

c. Purchase for Fair Market Value. The trustdeth® 2013 Insurance Trust shall pay
fair market value for all shares they purchasethéffair market value of the shares purchased is
finally determined for federal estate and gift faxrposes to be worth more or less than the
purchase price paid, the number of shares traesfestall be reduced or increased (as the case
may be) to reflect the correct number of share$ #hauld be transferred based upon the
purchase price paid.

d. Payment Terms. The purchase shall be madenvithdays after the death benefits
are collected by the trustees of the 2013 Insurdingst. The full purchase price shall be paid in
cash at closing.

5. Superior Contractual Rights. Joe acknowledgestti@tontractual rights given
to the trustees of the 2013 Insurance Trust urderAgreement are being extended to maintain
common control of the Smith Companies for the bieéthis family. Joe agrees that the rights
and interests of his estate, Joe’'s Revocable Taasth trust created under his last will and
testament or Joe’'s Revocable Trust, and the besmedis of his estate and those trusts with
respect to the stock of the Smith Companies steafiubordinate to the contractual rights given
to the trustees of the 2013 Insurance Trust uridsrAgreement, except that they shall have no
rights with respect to any shares of stock passirggtrust for Mary’s benefit which is elected to
qualify for the federal estate tax marital dedutt{on whole or in part) that would cause those
shares or that trust to fail to qualify for the merdeduction.

6. Governing Law. This Agreement will be governed amahtrolled solely by
Florida law (excluding Florida law concerning cheiaf law).

7. Amendments. This Agreement may be amended or esvakly by written
instrument signed by all of the parties. This Agnent cannot be amended, revoked, or
modified in any manner by oral statements or agezgs) or by conduct, even if the other party
acts in reliance upon those oral statements, agneeior conduct.

8. Binding Effect. This Agreement shall inure to thenefit of and shall be binding
upon all of the parties, their heirs, legal repn¢gves, successors, and assigns. No party may
assign this Agreement or any of that party’s rightterests, or obligations under this Agreement
without the prior written approval of all the othmarties.

9. Counterparts. This Agreement may be executed byp#rties in one or more
counterparts, each of which will be an original aticof which will constitute but one constitute
but one agreement.



Joe Smith, individually and as trustee of the Joe
Smith Revocable Trust

Sally Smith, as trustee of the Smith Family 2013
Irrevocable Trust

Answer 6. Include a power to reacquire assets in the insgtument. See Internal Revenue
Code section 675(4)(C) and Revenue Ruling 2008F22. following is an example of such a
provision.

A. | reserve the right, exercisable by me in afiutiary capacity and without the
approval or consent of the Trustee or any othesqgrein a fiduciary capacity, to acquire or
reacquire by bona fide purchase the whole or amiygiahe trust estate at its then fair market
value for adequate and full consideration payamlmoney or money's worth of other property,
subject to the following.

1. | shall not have any right, however, to aoguwr reacquire any stock with
voting rights of a controlled corporation as defina section 2036(b) of the Internal Revenue
Code.

2. The Trustee must determine that the cashhar @ssets transferred by me in
exchange for the assets of the trust estate adjaireesacquired by me are of equivalent value.
If the Trustee determines that the values are gatvalent, it shall take steps to ensure that
appropriate adjustments or payments are made tareetisat the exchanges are of equivalent
value.

3. My right cannot be exercised in a manner taat shift benefits among the
beneficiaries of any trust under this trust agre®me

4. | can release this right at any time or timasyhole or in part, by a written
instrument signed by me and delivered to the TeustBach such release will be irrevocable,
permanent, and binding upon me.

5. My rights under this clause can be exercisgd Iperson named by me in a
durable power of attorney or by a court appointedrdian.

Answer 5. Provide in the marital agreement for periodictdbations to an inter vivos QTIP
trust for the benefit of the settlor's spouse. $h#lor can serve as trustee of the trust duheg t
marriage and manage all investments of the truatees If the settlor spouse is concerned about
the beneficiary spouse’s mandatory entitlementlitanaome of the QTIP trust annually, that
right will be satisfied if the beneficiary spousegiven a right to withdraw the income, even if
the trust agreement provides that the income withain in the trust if not withdrawn by the
beneficiary spouse. If the settlor survives thedbeiary spouse (whether or not they are



married when the beneficiary spouse dies), the asisets can remain in trust for the benefit of
the settlor after the beneficiary spouse’s deatthout inclusion in the settlor's gross estate,

because the beneficiary spouse is deemed to beitmreansferor of the assets included in the
beneficiary spouse’s gross estate under Internaefee Code section 2044, even though the
settlor spouse retained a beneficial interest entthst after the death of the beneficiary spouse.
Be careful to advise the parties to the maritakagrent that a timely QTIP election must be
made with respect to each contribution to the QffiBt. Note that the trust will be a grantor

trust for income tax purposes as to the settlouspaluring the marriage. Even if the parties
later divorce, the beneficiary former spouse wel thxable on the fiduciary accounting income
of the trust, but the former spouse who was thiosetill remain taxable on the capital gains of

the trust even though the parties are divorcece: I&ernal Revenue Code section 682.

Answer 4. Create an irrevocable inter vivos trust for tleadfit of the client’s minor child with
the same beneficial terms that the client has smwill or revocable trust. Name a friendly
person as the trustee, and have the client retaowar to remove and replace trustees. Have the
client deed his homestead property to the trustdleeoirrevocable trust but reserve a life estate
in the deed of conveyance. The reserved life @gidserves the exemption from creditors and
the homestead property tax exemption. The trustriment should provide for mandatory
distribution of the homestead property back todlent on the first to occur of his child’s death
or his child’s eighteenth birthday (when the chidgdno longer a minor and the homestead
restrictions on devise go away). To avoid a coteplagift of the entire value of the residence
(despite the retained life estate) under InterraleRue Code section 2704, be sure to have the
client retain an inter vivos (not testamentary) powf appointment over the trust corpus in order
to make the gift to the trust an incomplete giftlahus not subject to immediate gift tax. Note
and follow carefully the provisions of Florida Sttgs section 732.4017.

Answer 3. Provide for a designated representative to reptethe interests of the children and
to receive accountings and other information onirtbehalf. See Florida Statutes section
736.0306. The following is an example of suchaizion.

A. | do not believe that it is in the best inteésesf my wife or of my children for anyone other
than my wife to know about the existence of theidai rust or how it is administered while my
wife is alive. Therefore, | am designating a repreative to act on behalf of my descendants
with respect to the Marital Trust, and to receillaatices, information, accountings, and reports
on their behalf. I direct that none of my descenslde informed of the existence of the Marital
Trust during my wife’s life unless she gives hefoprapproval. | further direct that no
information about the Marital Trust ever be fur@dho any of my descendants while my wife is
alive, such as a copy of this trust agreementt &xasountings, tax statements or reports, or any
other documentation or information of any natureatsbever concerning any such trust, unless
my wife has given her prior approval. The desigdaepresentative may override this direction
to the extent that she or he believes necessaryapptbpriate for the best interests of my
descendants, but only after taking into accountgividg priority to my wife’s best interests.

1. | appoint my brother Anthony as the initial idesited representative for my

descendants. Anthony can appoint successor aethaé successors to succeed him as
designated representative, and he can remove argesignated to serve as a successor. At

10



Anthony’s option, successor designated represeatatiamed by him may be given the same
right to name and remove successor and alternatessor designated representatives.

2. If Anthony fails or ceases to serve as desegheepresentative, and if all designated
representatives named by him or by his successdrsrfcease to serve, my siblings who are
then legally competent will serve as a committegh whe authority to appoint one or more
successor and alternate successor designatedeefategees. The committee members serving
from time to time will have the authority to nameyane to fill a vacancy on the committee or to
serve as an additional member. If at any timeettee no members of the committee then
serving, the Trustee may appoint two or more pergonserve as members of the committee.
Each person appointed to the committee by the @eusiust be a descendant of my parents or a
spouse or surviving spouse of any such descendant.

3. No person who is then serving as a Trusteeacaras designated representative or
serve as a member of the committee authorizedgoiapsuccessor designated representatives.

4. Any designated representative then serving raaijgn by giving at least thirty days
written notice to the persons then having the aitthao appoint successor designated
representatives and to the Trustee.

5. Each designated representative will serveawititompensation.

6. No designated representative will be liable Her or his actions or failures to act
made in good faith.

7. The Trustee and each person employed by iadweise and assist it in the
administration of any trust created under this tt@agreement may act in reliance upon the
designated representative’s actions and failureactowithout any duty to determine whether
those actions or failures to act were made in dadl. | direct that the Trustee and all persons
employed by the Trustee be held harmless and indfiechfrom the trust assets for any liability,
damages, attorney’s fees, expenses and costsaddoyrreason of relying upon the designated
representative’s actions or failures to act.

Answer 2. An attorney who draws a will which names thabmitey or another person in the
attorney’s firm to serve as personal representatiag have a conflict under the ethics rules, thus
triggering the requirements for an informed waibgrthe client. See the comment to Florida
Rule of Professional Conduct 4-1.8:

This rule does not prohibit a lawyer from seekiadhaive the lawyer or a partner
or associate of the lawyer named as personal repas/e of the client's estate or
to another potentially lucrative fiduciary positionNevertheless, such
appointments will be subject to the general confificinterest provision in rule 4-
1.7 when there is a significant risk that the laxg/enterest in obtaining the
appointment will materially limit the lawyer's ingendent professional judgment
in advising the client concerning the choice ofeaspnal representative or other
fiduciary. In obtaining the client's informed conseo the conflict, the lawyer
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should advise the client concerning the natureexttent of the lawyer's financial
interest in the appointment, as well as the avdialof alternative candidates for
the position.

It is highly advisable to give a written discloswaed obtain a written waiver from the client.
The following is an example of such a letter.

Dear Client:

This letter will confirm that you have instructede to revise your will and your
revocable trust agreement to change the provisgmerning appointment of your personal
representatives (under your will) and the successibtrustees (under your revocable trust
agreement).

Currently Existing Documents

Presently, under your existing documents beforkimgathese changes, your children A
and B would serve as the personal representativdsruour will upon your death. If one of
them failed or ceased to serve, the other oneavhtWwould serve alone. If both of them failed or
ceased to serve, Corporate Fiduciary would sexweeal

Daughter A and Corporate Fiduciary would servesascessor trustees under your
revocable trust during your lifetime if you becameapacitated, and after your death during the
period of administration of your estate. If Dawgghf stopped serving (and did not appoint a
successor to herself), Son B could appoint a ssocesustee to Daughter A (and he could
appoint himself as a trustee if he wanted to). dhéer A can remove Corporate Fiduciary at any
time. If she is unable to do so, Son B can ren@egorate Fiduciary at any time. However, a
corporate trustee is required to serve at all times

When the distributions are made from your revoeatolst after your death to the
separate trusts for your children, the trusteegoof revocable trust will stop serving, and the
trustees under the separate trusts for your childieuld take over each child’s inheritance. For
example, the trustees of your revocable trust walistribute Daughter A’s share of the trust
assets to the trustees of her dynasty trust (Daughand Corporate Fiduciary). The same thing
would happen for Son B’s share (Son B and Corpdfadaciary are the trustees of Son B’s
dynasty trust).

The Revised Documents

Under the revised will, 1 and Corporate Fiduciamyll serve as your personal
representatives. If | fail or cease to serve, Gafe Fiduciary will be your sole personal
representative.

Under the revised revocable trust, | and Corpdradeciary will serve as your successor

trustees when you stop serving. If | fail or cetmsserve, Corporate Fiduciary will be your sole
trustee. A corporate trustee is required at ale# after you have stopped serving. | have the
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right to remove Corporate Fiduciary as trustee, Ibatust replace it with another corporate
trustee.

Under the revised trust, | and Corporate Fiduc{asythe nominated successor trustees)
will have the authority to retain a board certifietedical doctor to determine your capacity.
Under the currently existing trust, that authorigy given to your children. If the doctor
determines that you are no longer legally capablaanaging your own affairs, | and Corporate
Fiduciary would step in as your successor trusté@si would still have the ability to challenge
any such determination by taking it to court, ahdaurse, if we had wrongly believed you to be
incompetent, you would be free to terminate our legmpent and service as your trustees.

As your personal representatives and trustees$, band Corporate Fiduciary will be
entitled to reasonable compensation for our sesvida my case, | would be entitled to receive
reasonable compensation for my services as persepedsentative and trustee in addition to
reasonable compensation for my or my firm’'s segambfessional services for legal work.
Florida law gives a percentage fee guideline fasgeal representatives in probate estates, but
the guideline is not mandatory, and your persog@tasentatives could be paid for their services
on some other basis (such as a fixed fee, or aceedpercentage, or based on time spent). For
trustees, Florida law provides only that they argtled to reasonable compensation. Generally
speaking, when you have two or more personal reptasves and trustees, the amount of fees
paid to them is greater than if you had only onesqeal representative and trustee. The
guideline for personal representative fees in thaida Statutes generally limits the total
compensation for all personal representatives coeabat twice the amount that one personal
representative would receive, but again the stasusaly a guideline.

The persons bearing the impact of the paymenerdqnal representative and trustee fees
(in your case, the trusts for your children) wilve the opportunity to object to the amount of all
fees and to have the court determine the amourtirapensation.

Your existing trust prior to these revisions pomd that an individual Trustee will be
liable only for actions or failures to act that anade in bad faith, whereas a corporate Trustee
will be liable for its actions or failures to attat are negligent or that breach its fiduciary duty
Thus individual Trustees are held to a less sstahdard of liability than a corporate Trustee.
The reason for this difference is that the indialduyou have named as your Trustees are not in
the business of serving as Trustees. On the ¢idwed, a corporate Trustee is in the regular
business of serving as a trustee and thereforddhbeuheld to ordinary negligence standards in
determining whether it should be liable for the ssouences of its actions and omissions. You
want to encourage your individual Trustees to ségveequiring only that they act in good faith
by paying proper attention to the purposes of thsttand your best interests and the interests of
your beneficiaries. As noted above, this providias been in your trust instrument for a long
time before you decided to ask me to serve as aessor Trustee. It was not inserted or
included to protect me specifically, but will appty all individuals who ever serve as your
Trustee.

You are always free to change the designation lod wwill serve as your personal
representatives and successor trustees, as witle agandard of conduct and liability to which
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they are held. It is not necessary that you namesna personal representative or trustee. You
are free to name any one or more of your family ipers as personal representatives even if
they are not Florida residents (but for those netatwho aren’t Florida residents, only relatives
within a certain degree of relationship, such asryochildren and grandchildren, and your
siblings and their descendants). You are freeatnenanyone who is a resident of Florida as a
personal representative even if not related to yDliere are no restrictions under Florida law on
who you can name as trustees of your revocable trus

If you are still in agreement with the appointmehtne as a personal representative and
successor trustee together with Corporate Fiduciastead of having your children serve, |
would appreciate you signing a copy of this lestethat | may place it in our files.

Sincerely yours,

Attorney

| have read the preceding letter, and | am signing name below to express my
understanding and agreement.

Signed by me on March 21, 2013.

Witnessed by:

Client’'s Name

Answer 1. The probate attorney should have an engagentéat \'ehich at the very least should
make it clear that the probate attorney is not dpeetained to give tax advice or to handle any
estate tax matters, and that the probate attorasynb responsibility for those matters. The
engagement letter should be signed by the wife inatividually and in her capacity as personal
representative (and if someone other than the isif@opointed as personal representative, by
that other person). The engagement letter shaddmmend that a professional adviser with
expertise in federal estate tax matters be retaitmechdvise the wife and the personal
representative.

Why should an engagement letter for an obvioustplvent estate not only disclaim any
responsibility for estate tax matters, but alsorratitively recommend that a professional with
expertise in estate tax matters be retained? Septhmt no estate tax return is filed for the
husband’s insolvent estate, and the wife’s sharth@fwrongful death damages is ten million
dollars. Suppose that the wife dies a year dfterécovery, with her ten million dollar recovery
intact. What are the estate taxes for the wifetate? The estate tax will be 40% of the wife’s
taxable estate that remains after deductions aed abplying her applicable exclusion amount,
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which is $5 million (indexed for inflation), and dwer estate tax will be in the range of
approximately $2 million.

What would the estate tax for the wife’s estateehlaeen if an estate tax return had been
timely filed for her deceased husband’s insolvestate? If an estate tax return had been timely
filed for the husband’'s estate, his full $5 milliestate tax exemption (indexed for inflation)
could have passed to his wife because of portahihder Internal Revenue Code section 2010,
and no estate tax would have been owed by the svédstate. The failure to elect portability
results in damages to the beneficiaries of the'svédstate in the approximate $2 million amount
of estate tax owed by her estate.

It may be reasonable to assume that an attorneynee to represent the personal
representative of a married decedent’s estate lulagyato advise the personal representative of
the necessity to timely file an estate tax returroider to make the portability election and to
avoid wasting the husband’s unused applicable siatuamount that was made possible under
the portability provisions made permanent in theefican Taxpayer Relief Act of 2012. For the
personal representative to waive the duty (if ther@ne) of the attorney to advise on portability,
the personal representative must have a generarstadding of what portability is, and what
the potential consequences are if the portabilggten is not made. A waiver made by a person
who does not understand what is being waived wit be enforceable. Therefore the
engagement letter must set forth a general exptamaf portability and the consequences of
making or not making the election that will be stiéint to convince a judge or a jury in a later
suit against the attorney that the personal reptaee had an understanding of the topic that
was sufficient to waive any duty of the attorneygige advice about portability. The client
should sign the engagement letter, and the attwheyld keep a copy of the signed engagement
letter so that the attorney can prove that thentldédd in fact make a knowing and voluntary
waiver.

If the personal representative fails to timelye fian estate tax return to make the
portability election, the person responsible fowisithg the personal representative on the
portability election (whether the attorney or ac@mtant or other tax adviser) should advise the
personal representative to seek relief under latedRevenue Code section 9100 for authority to
file a late return to make the election. If thekmte attorney does not obtain a waiver of any
duty to advise the personal representative abaueliéction and then discovers that the election
was not made, the probate attorney should advisepénsonal representative to seek section
9100 relief. Relief should be available if the ambof the gross estate was not large enough to
require the filing of an estate tax return, but awesilable if the gross estate was large enough
that an estate tax return was required. See T5B3 @July 9, 2012): “When an executor is not
required to file an estate tax return under sed®i@b8(a), the Code does not specify a due date
for a return filed for the purpose of making thetpbility election. The temporary regulations in
820.2010-2T(a)(1) require every estate electinggbdrty of a decedent's DSUE amount to file
an estate tax return within 9 months of the decesleiate of death, unless an extension of time
for filing has been granted.” Because the requamrenio make the portability election on an
estate tax return for an estate under the threstiold size is regulatory and not statutory,
section 9100 relief should be available.
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